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This matter comes before the Commission on appeal by the claimant

from a decision of the Appeals Examiner (UI-8912318), mailed January
19, 1990. >

ISSUES

Should the Commission take additional testimony and evidence and

isar additional argqument in the case as provided in Reguiaticn VR 300~

J1l-2.3B cr the Rules and Requiations Affecting Jnemployment
Compensation?

Was the claimant discharged for misconduct in connecticn with his
work as provided in Section 60.2-618.2 of the Code of Virginia (1950),
as amended?

FINDINGS OF FACT

On January 23, 1990, the claimant filed a timely appeal from the
decision of the Appeals Examiner which disqualified him from receiving
benefits, effective November 12, 19839. The basis for that
disqualification was the Appeals Examiner’s finding that the claimant
had been discharged for misconduct connected with his work.

__The Appeals Examiner’s hearing was conducted at the Richmond local
coffice of the Virginia Employment Commission at 9:45 a.m. on January
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18, 1990. wWritten notice of the date, time and place of that hearing
was mailed to the claimant at his correct address on January 11, 1990.

The claimant did not appear for that hearing or respond in any fashien . -

to the Notice of Hearing. When he filed his appeal from the Appeals
Examiner‘s decision, the claimant addressed in great detail the
circumstances surrounding his most racent absences that led to his
dismissal. He also submitted a copy of his termination letter and a
Certificate of Illness from his attending paysician. 3oth of these
documents were introduced as exhibits at the Appeals Examiner’s
hearing. The claimant did not provide any explanation whatsoever
concerning his failure to attend the Appeals Examiner‘s hearing.

Upon receiving the claimant‘’s letter of appeal, the Office of
Commissidn Appéals issued a Notice of Appeal to both the claimant and
the employer. The Notice of Appeal acknowledged receipt of the
claimant‘’s appeal and put the employer on notice that the appeal had
“een filed. On the Notice of Apreal the following instructions appear:

All appeals to the Commission shall be decided on
the basis of a review of the evidence in ths record
developed by the Appeals Examiner. The Commission
will not automatically schedule a hearing in this
case. If either party wishes a hearing to present
additional testimony, ‘evidence, or oral argument, a
written request setting forth the grounds must be
submitted to the Clerk of the Commission within
fourteen (1l4) days from the mailing of this notics.

The claimant did not request a hearing before the Commission within
14 cays of the mailing of the Notics of Appeal. 3y letter dated
Tebruary 13, 1290, and received by the Commission on February 22, 1890,
counsel for the claimant submitted a written request for oral argument
-1 tie case. The claimant’s attorney acknowledged that the request for
lral argument was not =imely; therefore, £ the reguest for oral

argqument was denied, the Commission was asked to consider the '

information in the claimant’s appeal, the documentary evidence he
f}lbmJ-ttEd. and the brief submitted by counsel. In the cover letter
~at acccmpanied the brief, counsel for the claimant represented to the
;omss;cn that the claimant had not attended the Appeals Examiner’s
.:Lear;nc_r pecause he.was a student and he had a conflict with his school
#xaminacions. do information was provided concerning wnat efforts, iZ
21y, the claimant tack to notify the Commission of his predicament and
to request that the hearing be postponed. Neither the cover letter nor
the brief contains a certification that a copy was mailed to the
employer or the employer’s attorney.

¢ iii‘:’-' to filing his claim for benefits, the claimant last worked
or the County of Henrico. He performed services as a permit clerk
trainee. He was a full-time employee and was paid $493.19 every two
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weeks. He was scheduled to work from 8:00 a.m. until 4:30 p.m. Monday
through Friday. o

During his initial orientation, the claimant was informed of’
various rules, regqulations and procedures that he would be expected ta
follow. The claimant was told that he was expected to be at work
cromptly at 8:00 a.m. If he was absent or late for any reason he was
Tequired to call his supervisor prior teo 8:00 a.m. This information
was provided to the claimant orally and in writing.

- On August 30, 1989, the claimant was absent without permission for
half of the day. He had received approval to take four hours off;
however, he never showed up for work at all and did not contact his
supervisor te- let her know that he would not be in for work. On August
31, 1989, the claimant was five minutes late and did not contact his
supervisor prior to 8:00 a.m. On September 1, 1989, the claimant had
an appointment and he was granted permission to take off the first half
cf the day. He did not appear for work until 1:45 p.m., and he did not
notify his supervisor that his arrival at work was going to be delayed.
Cn September 7, 1589, the claimant contacted his supervisor at 8:i05
a.m. and informed her that he had personal business that required his
attention. The claimant informed his supervisor that he would report
at 39:00 a.m. On September 12, 1989, the claimant was 15 minutes late
without justification or notification to his supervisor.

On September 13, 1989, the claimant met with his supervisor.
During this meeting, a number of items that concerned the supervisor
were reviewed. Among those items were the claimant’s attendance record
and his failure to notify his supervisor in advance of instances of
absenteeism and tardiness. The claimant was reminded that he needed
o e at his work station at 8:00 a.m., and that if he was going to be
-ate he himself must call the supervisor not later than 7:50 a.m. If
& was going to be absent from work, he was expected to personally call
1.S SUDErvisor not later than 7:45 a.m. uniess there was an emergency,
-1 Wnicn case the supervisor would need to know the details surrounding
the situation. These instructions were reduced to writing and given
to the ;laimant on September 20, 1989, in the form of an interoffice
memorandum. Although it was not ccntained in the memorandum, the
cialmant was told that it was not permissible for him to leave messages
°n the employer‘s tape recorder. The emplover provided that service

Zor vendors and contractors who needed to isave messages Ior county
cersonnel. : :

On Cctober 2, 1989, the claimant was one minute late reporting for
work. On October 13, 1989, the claimant did not report for work or
call in until 10:00 a.m. At that time he informed his supervisor that
he @ad forgotten about a dental appointment that he had scheduled. The
claimant was absent due to illness on both October 17 and October 18,
1389. On both of those days he called his supervisor in accordance
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with the employer’s policy and brought in a note from his doctor as he
had been instructed to do.

On or about Octocber 23, 1989, the claimant was assigned to a
different supervisor. That supervisor met with him on Octcber 23,
1989, and reviewed his job duties and where he would be working.
Additionally, she spcke to him about his attendance record. She
reminded him that he was expected to be at work at 8:00 a.m. and that
he must personally call her prior to 8:00 a.m. if he was going to be
absent or lates. Additionally, if he was absent due to illness he would
be required to bring in a doctor’s note. '

On October 27, 1989, the claimant did not report for work. He did
not call-his-supervisor until 9:45 a.m. At that time, he informed hexr
that his car had been stolen and that he was filing a police report.
He told her that he would ccme in to work if he could get 2 ride. The
claimant came to work at 3:45 p.m. and picked up his paycheck. He did
not perform any work on that day. On November 1, 1989, the claimant
reported for work one hour late. He did not call his supervisor prior

to 8:00 a.m. as required by the employer’s policy. g '

On November 6 and November 7, 1989, the claimant was absent due to
illness. This illness was later diagnosed as strep throat. He did not
personally call his supervisor on either of thosa days. On November
8§, 19.89, he called and left a message on the answering machine.
Scmetime during the day of November 7, 1989, somecne unknown to the
employer called and provided information that the claimant was absent
due to illness. On November 8, 1989, the claimant was again absent.
He called and spoke to his supervisor at 12:40 p.m. He informed her
that he was on his way to the hospital. He also told her that his
doctor had advised him to stay out of work until November 17, 1383.
By letter dated November 8, 1989, the claimant was informed that he was
being discharged because of his unacceptable attendanca record.

QRINION
As a preliminary matter, the Commission needs to addreas two
procedural points. It is apparent that the claimant wishes the

Commission to consider the factual information contained in his letter
of é?peal in making a decision in this matter. Also, counsel for the
cla;mgnt has qade an untimely request for cral argument. 2oth of these
procedural points are governed by the same regulation.

Regqulation VR 300-01-4.3B of the Rules and Requlations Affect
Unemployment Compensation provides as follows:

Except as otherwise provided by this rule, all
appeals to the Commission  shall be decided on the
basis of a review of the evidence in the record.
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The Commission, in its diséretion, may direct the
taking of additional evidence after giving written
notice of such hearing to the parties, provided:

1. It is affirmatively shown that the additional
evidence is material and not merely cumulative,
corroborative or collateral; could not have been
presented at the prior hearing througn the
exercise of due diligence; and it is likely to
produce a different result at a new hearing; or

2. The record of proceedings before the appeals

examiner is insufficient to enable the

- -Commission to make proper, accurate, Or complete
findings of fact and conclusions of law.

A party wishing to present additional evidence
or oral argument before the Commission must make
a written request to the Office of Commission
Appeals within fourteen days from the date of .
delivery or mailing of the Notice of Appeal.
The Commission shall notify the parties of the
time and place where additional evidence will be
taken or oral argument will be heard. Such |
notice shall be mailed to the parties and their
last known representatives at least seven days
in advance of the scheduled hearing. A request
to present additional evidence will be granted
only if the aforementioned guidelines are met.
A request for oral argument will - be
autcmatically granted provided it is made in a
timely fashion and is not thereaftar withdrawn
in writing by the party requesting ict. -

All of the factual material in the claimant’s letter of appeal
could have been presented at the Appeals Examiner’s hearing had the
claimant chosen to appear. Furthermore, when the information in his
-etter of appeal is compared with the testimony presented at the
Appeals Examiner‘s hearing, the Commission could not conclude that a
different result would be likely if the record were recvened and this
svidence was accepted and considered. Inasmuch as the rscord developed
Sy the Appeals Examiner is sufficient to enable the Commission to make
proper, accurate and complete findings of fact and conclusions of law,
the Commission shall not accept any additional evidence in this case.

Similarly, the Commission cannot accept any oral or written
arqument in this matter. The request for oral argument was not
submitted to the Commission until Februarvy 22, 1990, 13 days after the

pericd for requesting oral arqument had expired. The Notice of Appeal
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mailed to the claimant on Janu 26, 1990, informed him in clear,
dnambiguous lanquage that the gomu. ssion will not aucomactically
dchedule a Rearing in the case and that 1if he wished a hearing to
present additional evidence Of SUbmMit Oral argument, a written requestc
TUsT Pe submitted within 14 days from the date the Notice Of Appeal was
@ailed. While the Commission has the discretion to set a case ror oral
iTgument on 1TS oOwn motion, that is usually done oniy in cases chat
present a novel, unique, or complex question of law. NO such i1sasues
are presented hers. Therefore, the request for oral argument cannot

Se granted. (Underscoring supplied)

Furthermore, it would not be proper for the Commission to consider
the brief submitted on the claimant‘s behalf because apparently no copy
was mailed to the employer or the employer’s attorney. If that had
been done, then the employer would have the option of responding in
kind and the Commission could have considered both submissions. The
absence of any certification that a copy of the brief was mailed to the
employer suggests that an inadvertent ex parte communication may have
occurred. Thus, the Commission could not properly consider th
claimant’s brief given these circumstances. -

-There is a possibility that the claimant’s appeal letter, when read
together with the letter from his counsel, could be interpreted as a
request £or.a reopening of the Appeals Examiner’s hearing pursuant to
the provisions of Regulation VR 300-01-4.2I of the Rules and

" Requlations Affecting Unemployment Compensation. In order to show good

cause to reopen a hearing pursuant to that regulation, the party making
such a request must show that he was prevented or prohibited from
participating in the hearing by scme cause which was beyond his
control, and that in the face of such a problem he acted in a
reascnably prudent manner to preserve his right to participata in
siture oroceedings. Engh v. nited tates TInstrument Rentals,
-ommission  Decision 25239-C (July 12, 1385). Assuming, without

deciding, chat examinations constituta a compelling reason for not’

attending a hearing, the claimant did not take any steps to inform the
Eomm.ss:.qn of his circumstances and request that the hearing be
r2scheduled. Consequently, his failure to take such remedial action

precludes a finding of good cause to recpen the Appeals Examiner‘s
hearing.

_ 36¢‘5‘-i¢_:n _60.2.-618.2 of the (Code of virginia provides a
disqualification if the Commission finds that a claimant was discharged
for misconduct in connection with his work. :

This particular lanquage was first interpreted by the Virginia

gupreme Court in the case of Branch v. Virginia Employment Commission,
13 Va. 603, 249 sS.E.2d 180 (1978). 1In that case, the Court held:

In ocur view, an employee is guilty of "miscenduct
connected with his work" ‘when he deliberatelvy

Vg
D
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violates a company rule reasonably designed to
protect the legitimate business interests of his
employer, or when his acts or omissions are of such
a nature or sSo recurrent as to manifest a willful
disregard of those interests and the duties and
obligations he owes his employer. . . . Absent
circumstances in mitigation of such conduct, the
employee is *“disqualified for tenefits”, and the
burden of proving mitigating circumstances rests
upon the emplovee.

The disqualification for misconduct is a serious matter which
warrants careful consideration. The burden of proof is on the employer
to prove:- by.a—preponderance of the evidence that the claimant was
discharged for reasons which would constitute misconduct connected with
his work. Dimes v. Merchants Delivery Moving and Storage, Inc.,
Commission Decision 24524-C (May 10, 1985); Brady v. Human Resource
Inscitute of Norfolk, Inc., 231 Va. 28, 340 S.2.2d 797 (1386).

In the present case, the claimant was discharged because of his
unsatisfactory attendance record. That poor attendance record
manifested itself in several ways. First, there were an unusually
large number of occasions when the claimant was absent or tardy,
particularly when his short period of employment is taken into account.
Second, the claimant persistently failed to comply with the employer’s

notice requirements. The claimant knew that he was required to
personally call his supervisor prior to 8:00 a.m. in the event of any
absence or tardiness. These instructions had been provided to the

claimant orally or in writing on at least four separate occasions;
nevertheless, he persistently failed to comply with those requirements.

_Every employer has a legitimate business interest in expecting
implovees to be at work or to provide advance notification of their
need to be off. Such notification is obviousiy regquired when an
smployer must Iind someone else to substitute for an absent employee
and readjust a work schedule. Casey v. Cives Steel Companv, Commission
Decision 27111-C (June 30, 1986), aff’d, Circuit Court of Frederick
County, Chancery No. C-86-168 (April 27, 1987). Even in cases where
apsenteeism is attributable to illness, an amployee may still be
iisqualified from receiving unemplovment insurance Ltenerits if he
tailed to properly notify the company of his illness. Sse generally,
dancock v. Mr. Casual’s Inc., #), Commission Decision §355-C (July 3,
1974). In this case, the employer has proven that the claimant was
chron:.gally and excessively absent without proper notice to supervision
as required by the employer’s policies. Under these circumstances, the
employer has established a prima facie case of misconduct;
consequently, in order to avoid the disqualification provided by the
statute, the claimant must prove mitigating circumstances.




Robert C. Durant . =8= Decision No. UI-033144C

In light of the claimant’s failure toc appear at the Appeals
Examiner’s hearing, there is very little evidence that would support
a finding of mitigation sufficient to preclude a disqualification. The
evidence does reflect that the last two days the claimant was absent
was due to his illness. The claimant’s statement to the local office .
Deputy, tcgether with a certificate from his physician were made a part
of the evidentiary recorxrd and established that the claimant was
suffering from a strep throat and required medical attention.

Unfortunately, the claimant did not- personally contact his
supervisor on either of those days in accordance with the company’s
policy. He asserted in his statement to the Deputy that he was too
sick to call the coampany. The Commission cannot accept that assertion
in light-of therevidence in the record. The claimant was diagnosed
with having a strep throat; however, that would not necessarily
preclude him from calling his supervisor as required by the employer’s
policies. If he had appeared at the Appeals Examiner’s hearing, his
testimony may have supported such a conclusion. In the absence of such
testimony, the Commission cannot find that the claimant was physically
unable to contact the employer in accordance with its policies.
Furthermore, the evidence in the record does not prove any mitigaticn
whatscever for any of the other incidents when the claimant was late
reporting for work, or absent without permission. Accordingly, since
the claimant has not proven any mitigating circumstances that would
show that his actions were not in disregard of the employer’s
legitimata business interests, the disqualification provided in Section

60.2-618.2 of the Code of Virginia must be imposed. ¥.E.C. v. Gantt,
7 Va. App. 631, 378 S.E.2d 808 (1983). ‘ :
DECISION

The glaimant's request that the Commission take additional evidence
and testimony, together with his request that the Ccxmission hear oral
irgument in the case are herepy denied. '

_The decision of the Appeals Examiner is hereby affirmed. The
claimant is disqualified from receiving benefits, effective November
12, 1989, because he was discharged for misconduct in connection with
his wgrk. This gisqualification shall remain in effect for any week
begef;:s are claimed until he performs services for an employer during
thirty days, whether or not such days are consecutive, and he

subsequently becomes totally or partially separated from such
employment.

Y7, (loan .

M. Coleman Walsh, Jr.
Special Examiner



