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This matter comes before the Commission on appeal by the

claimant from the decision of the Appeals Examiner (UI-83-10015),
mailed November 4, 1983. : '

APPEARANCES

Attorney for Claimant

ISSUE

Did the claimant leave work voluntarily without good cause

as provided in Section 60.1-33 (a) of the Code of Virginia (1950),
as amended?

FINDINGS OF FACT

On November 14, 1983, the claimant initiated a timely appeal
from a decision of the Appeals Examiner which disqualified him
from receiving unemployment insurance benefits based upon the
circumstances surrcunding his separation from work.
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. Under such circumstances, the Commission is of the opinion
that the claimant was confronted with a serious, potentia
life-threatening situation which rendered his job unsuitable.
When an emplovee is confronted with such a situation, has advised
proper supervisory personnel of the condition and no meaningful
action 1S taken to remedyvy the problem, the employee would have
good _cause for leaving his joo, within tae meaning of tae Virginia
Unemployment Compensation Act. Accordingly, based upon the
evidence and testimony in the record, the Commission is of the
opinion that the claimant, in this case, did leave work volun-
tarily for reasons which constitute good cause and no disqual-
ification should be impased under the provisions of Section
60.1-58 (a) of the Code of Virginia. (Underscoring surplied)

DECISION

The decision o9f the Appeals Zxaminer is hersdv reversed.
Tt iz heid zhat ao Jisgualificasion :should he ilmposed d>ased upon
=he ciaimant's separation from woTk wita ais last tairty day
ampiover.

The case is reZerred te the local ofiics Deputy with iastruc-
tions to examine the claimant's claim for benefits and to determine
whether or not he had complied with the eligibility requirements '
3¢ The Act Zor 2ach week benefits have been =laimed.
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M. Csleman Walsh, Jr.
Special Examiner
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. Prior to filing his claim for benefits, the claimant was last
employed by Fountain Bay Mining Company of Coeburn, Virginia. He
worked for this company from April 4, 1983 through September 13,
1983. 1Initially, he performed services as a section foreman, but
later, at his own request, was transferred to a-position as a
miner's helper.

The claimant had requested this particular job transfer due
to his concern for employee safety on the job. The claimant's
first day working as a miner's helper was on September 12, 1983.
On the previous evening, the employer had moved a power source
into the main return. In the mining industry, a power source
provides the necessary electricity to operate mining equipment
within the mine. The main return is the opening in the mine
through which noxious and sometimes highly combustable gases are
vented out of the mine. The location of the power source in the
main return constictuted a serious safety hazard.

The claimant noticad the power sourc<2 -in that iecaticon an
the =orning or Septemper 13, 1983.. The claimant discussed the
situacion with several smpioyvees and aftar entering the mine to
dezin work, the claimant and one csther employee rezurned from
the mine. The claimant approached the job superintendent and-
advised them that they could not work under those conditions
cr2ated by having an operational power source in the main return.
The superintendent went o a teievrhone to call into che mine. and
determine the situation. The problem was not rescived and as a-
result of a complaint filed by che claimant with the Mine Safety
and Health Administration together with a contemporanecus inves--
tigation, the mine was cited by federal inspectors for a safety
violation for this specific situation. As a result of this
particular situation, the claimant left his job voluntarily.

The placing of a power source in the main return creates an
extremely dangerous situation due to the nature of the gases
being vented from the mine. Sparks generated by the power
source could conceivably ignite the gases and cause an explasion
in the mine with potentially fatal consequences.

QPINION

Section 60.1-58 (a) of the Code of Virginia provides a dis-
qualification if the Commission finds that a claimant left work
voluntarily without good cause.

Over the years, the Commission has been confronted with
numerous cases involving a claimant's decision to leave work
voluntarily for health related reasons. The principles that
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the Commission follows in reviewing such cases were first articu-
lated in the case of Fannie M. Weaver v. Ideal Laundry and Dry
Cleaners, Decision No. 3153-C, October 16, 1957. In that case,
tEe‘Commission held: .

"In construing the meaning of 'good cause',
this Commission has repeatedly held that clear
evidence that a particular type of work is
detrimental to a claimant's health manifestly
renders such work unsuitable for the claimant

- and, hence, is good cause for leaving such work.
This Commission has also been consistent, however,
in requiring that a claimant make every effort
which a reasonable person desirous or retaining
his employment would pursue before electing to
leave.”™’ :

These orinciples reaffirmed by the Commission in. the case of .
Ralon Hollingsworzh, Jr. v. N. .J. Suilivan, Decision No. 14200-C
sanuary .7, 1981, In that case. che —.d.manc verZormed work in
dn arez where welding was done by other co-workers. The smoke
Created by the weiding irritated the claimant's lungs and he was
subsequently advised by his physician to quit his job for health
reasons. However, the claimant did not advise the employer that
he was leaving for health reasons and never complained to thenm
aboutr l1is work environment causing any nealth Dropolems. After
citing the Weaver case, the Commission further held thazt:

" . . . however, the claimant, by not: discussing
the matter clearly with his employer, did not
allow the employer an opportunity to correct the
atmosphere. A reasonable person, desirous of
retaining their job, would have discussed the
matter with the employer before resigning, giving
him an opportunity to either transfer him to
another location where the fumes would not aggra-
vate his condition or to make arrangements to put
in an exhaust fan forsome other devise to remove the
fumes from the claimant's work area."

In the present case, the evidence in the record is clear that
the claimant observed and was confronted by a potentially serious
safety hazard as a result of the power source being located in the
main return. The claimant advised the superintendent of this fact
who did nothing more than make a phone call to other personnel in
the mine. The lack of any meaningful effort on the employer's
part to correct the situation is clearly shown by the fact that
a contemporaneous investigation conducted on the next day,
September 14, 1983, resulted in the employer being cited for a
safety violation as a result of this specific situatioen.



