SUITABLE WORK: 480 .
Vacant Due to a lLabor
Dispute.

NOTICE: This decision becomes final unless appealed
in writing by any party named satting forth the :
grsunds upen which the appeal is scught either at

the office wiere the claim was filed or by mail to

*he Apoeals Section, Virginia Employment Cammission,

51. Q. 8ox _|3hsa :lichmond, Virginia 23211, not later
t
an mdnignt ot Getober 6, 1981

In the matter of:

Claimant ' Appeliant: D Employer |X lClaimant
) : : Claimant’s S.S. 4
Thomas Rothe
330 E.” Hawthorne St. BecisionNo.:  y1.g1-.9133

Coving ton, Va. 24426 Date Depury’s

Determination: August 14, 1981
Date Referred

or Appealed: August 27, 1981

Employer 5 Py
at@ of Hearing: September .10, 1981
Covington Virginian ~ Place of Hearing: Covington, Va.
P. 0. Box 271 .
Covington, Va. 24426 Oate of Decision: geptember 10, 1981
Date of Mailing: Seotﬂmber ] = 1981
APPEARANCES: Claimant; Employer Representative; Employment Service
Representative

STATUTORY PROVISION(S) & POINT(S) AT ISSUE: r Code of Virginia, Section
60.1-33 (c) Dia the claimant fail without good cause to apply for
or accept available, suitable work?

FINDINGS OF FACT: The claimant filed a timely appeal from a deter-
minaction or the Deputy which disgualified him for unemployment
compensation effective August 2, 1981, for having failed without
good cause to apply for or accept available, suitable .work.

The claimant was last employed as a security guard for the Covington
Virginian in Covington, Virginia, from Maxrch 24, 1981, through guly
13, 198l.

- The claimant had been hired because the regular employees of the
newspaper were going on strike and there was some thought that there
might be problems since the paper was planning to continue operations
using non-striking personnel. After four months, it was determined
that the claimant's services were no lcnger needed and he was laid
off due to lack of work. At the time of the hearing, however, the

strike was still in progess and the emplover does continue to operate
in spite of it.

On August 3, 1981, the emplover contacted the claimant and offered
him the position of a reporter/trairee, covering cousithouse news
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and sports events at a local high school. He was offered $160.00
per week for a 35 hour week which actually worked cut to more than
the $4.00 per hour he had been receiving as a security guarzd.
Because there was no overtime involved, the claimant would have
suffered a net decrease in pay and he would have had babysitting
problems since the hours would have conflicted with his wife's
job. He therefore declined the offer.

The employmeht service representative testified that the job which

. the claimant was offered paid the prevailing wage rate for such

work in the locality and involved terms and conditions prevailing
for such work. Ee went on to indicate that the local job market
was extremely tight. ’ .

When asked where the vacancy for a reporter/trainee came from, the
claimant indicated that it was his assumption that he was to

. replace one of the reporters who had gone out on strike. The em-
ployer representative indicated that this was not actually so;

. rather the claimant was to replace a reporter who had been hired

on a temporary basis only until such time as she returned to college.

OPINION: Section 60.1-58 (c) of the Virginia Unemployment Compen-
"sation Act provides:

"If it is determined by the Commission that such
individual has failed without goocd cause, either
to apply for available, suitable work when so directed
by the employment office or the Commission or to accept
suitable work when offered him, and the disqualification -
. shall commence with the week in which such failure
- occurred, and shall continue for the period of unem-
ployment next ensuing until he has performed services
for an employer during thirty days, whether or not
such days are consecutive. o

In determining whether or not any work is suitable for
an individual, the Commission shall consider the degree
of risk involved to his health, safety and morals, his
physical fitness and prior training, his experience,
his length of unemployment and the accessibility of the
available work from his residence.

Notwithstanding any other provisions of this title, no
work shall be deemed suitable and benefits shall not be
denied under this title to any otherwise eligible indi-
vidual for refusing to accept new work under any of the
following conditions:
1) If the pecsiticn offered-is vacant due

directly to a strike, lockout, or other

labor dispute;

/
\

(2) if the wages, hours, or other conditions

J
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of the work offered are substantially less
favorable to the individual than those pre-
vailing for similar work in the -locality;

(3) if as a condition of being emnloyed the indivi-
dual would be required to join a company union
" or to resign from or refrain from joining any
bona fide labor organization.”

In the present case, the Appeals Examiner is presented with a situa-
tion of firstimpression. It appears from the evidence from the
employment service representative that the claimant was offered a
job which would be considered suitable under sub-section (2) of

the aforementioned Section of the Act. Nevertheless, the fact

that the employer is experiencing a labor dispute by workers in

the same position as that which was offered to the claimant, brings
up the question of suitability under the provisions of sub-sectlon
(l) of the aforementioned Section of the Act.

The language of the Act is clear in stating that no work is to be’
considered suitable under any ot the sub-section conditions. There-
fore, if it is to be found that the position offered the claimant
was vacant due directly to a strike, then it would not be considered
suitable work for him and a disgualification under this Section of
the Act could not apply. This brings up the application of the

word directly as it is used 1n the Statute. From the emplover's
statement, 1t 1s apparent that an argqument might be made that since
the claimant was not replacing one of the striking employers; rather
he was merely replacing a college student hired for the summer,

the vacancy was not directly dué to the strike.

This Appeals Examiner feels that to place such aninterpretation on
the provision of the Act quoted above, would be to weaken the entire
reason behind 1t. LIt 1s apparent that the General Assembly meant
for the Commission to maintain a hands off policy with regards to
labor disputes. This can be clearly seen with regards to the pro-
vision of Section 60.1-52 (b) of the Code of Virginia, which deny
unemplovment benefits to individuals who are participating in.
financing, or directly interested in a labor dispute. In previous
decisions decided under this Section of the law, the Commissicon_ has
held that the term "directly interested in" does apply to individuals
wno are not unlion members, who never walk picket lines, and who may
have even wanted to go to work but were prevented from doing so by
a lockout. It is apparent, therefore, that the word "directly"

has been interpreted in a very broad sense with regards to parti=-
cipation in a labor cispute. This Appeals Examiner feels that the
same type of broad interpretation should be imposed with regard to
3l OLfer Orf wWOrX Wnich might be vacant directly due to a labor
dispute. Here, if there were no strike in effect against the
emplover, then, presumably, the employver would not have had to

hire a reporter either on a temporary basis for the summer or on

. permanent basis otherwise. Therefore, so long as a labor dispute
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remains in active Erogress at the Covington Virginian, any vacancy
O & position affecte v at dispute must be deemed to be directly

a result of it. (Underscoring Supplied) ‘

The Commission has held in past decisions that the employer/employee

- relationship is merely suspended during a labor dispute and not

severed. That is not to say, however, that an individual cannot

be fired during a labor dispute or cannot quit during the same
period. of time. If the striking workers chose to call off their
strike and report back to work, then the dispute would ke unilater-
ally ended.. Likewise, if .the employer chose to inform the striking
workers that they were fired, the dispute would also be over as

far as this Commission is concerned. . Until one or the other alter-
natives happen, however, the dispute must be deemed to ke in active
progress and, since the claimant was offered a position which was
directly open because of it, it doces not represent suitable work

SO as to subject him to a disqualification under this Section of
the Act. '

RDECISION: The determination of the Deputy which disqualified the

claimant for unemployment compensation effective August 2, 1981,
for having failed without good cause to apply for or accept avail-

_able, suitable work is hereby reversed.

‘The Deputy is instructed to carefully determine the claimant's

eligibility for benefits during any weeks for which they may have

been claimed. '
::ﬁ , 422442.;?4967;?>A0;‘£ﬁ1-

Charles A. Young, III
Appeals Examiner
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