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This is a matter before the Commission on remand by the Circuit
Court for the City of Bristol to allow the claimant to regquest the
Commission to present additional evidence in the matter.

ISSUE

Should the Commission direct the taking of additional evidence
as provided in Section 60.1-64 of the Code of Virginia (1950), as
amended, and Regulation XI B of the Rules and Requlatlions Affecting
Unemplovment Compensation?

was the claimant discharged for misconduct in connection with
his work as provided in Section 60.1-58 (b) of the Code of Virginia
(1950), as amended? :

FINDINGS OF FACT

pursuant to the Order of the Circuit Court fcr the City of
3ristol, the claimant, on September 19, 1985, submitted a profier
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of the evidence he wished to present before the Ccrmission. The
proffer contains only the claimant's unsworn accouant of the inci-
dents surrounding his termination. It does not include a single
notarized statement of any of the witnesses whom the claimant has
alleged could verify his recollection of the relevant events. The
primary contention of the claimant was an allegation of a false
statement made by the employer at the hearing concerning whether
or not the doctor who treatad the claimant had been contacted by
the employer prior to his termination. The remaining evidence prof-
fered by .the claimant was-a clarification of his views of the con-
£lict in the evidence presented before the Appeals Examiner. 1In
addition, he has presented a written argument against the Appeals

Examiner's decision.
OPINION

Section 60.1-64 of the Virginia Unemployment Compensation Act
provides, in pare:

"The Commission may on its own motion affirm,
modify, or set aside any decision of an appeal
tribunal on the basis of the evidence previously ;
submitted in such case, or direct the taking of 7
additional evidence, or sha permit any of the ‘
parties to such decision to initiate further ap-
peals before it. . . ." (Underscoring supplied)

Regulation XI B of the Rules and Regulations Affecting Unem-
ployment Compensation prowvides, in part: -

"Commission Review. Except as otherwise pro-
vided by this rule, all appeals to the Commis-
sion shall be decided on the basis of a review.
of the evidence in the record. The Commission
may, in its discretion, direct the taking of
additional evidence after giving written notice
Of such hearing to the parties in accordance
with this rule."” (Underscoring supplied)

_The Commission, ian David G. Sacco v. Georgetown Holidav Ixn,
Commission Decision No. 24943-C (April 12, 1983), provicec tie .
guidelines to be followed in cases of this nature when it stated:

"The discretion provided the Commission as cited
above must be exercised uniformly and consistently
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in order to maintain the integrity of the fair
hearing process. The Commission follows the guide-
lines listed below when determining whether to
direct the taking of additional evidence:

1. It is affirmatively shown that the
additional evidence (A) is material’
and not merely cumulative, corro-
borative or collateral and (B) could
not have been presented at the prior
hearing through the exercise of due
diligence and (C) the evidence is
likely to produce a different result
at a new hearing; or

2. The record of proceedings before the
appeals tribunal is insufficient to
enable the Commission to make proper,
accurate or complete findings of fact
and conclusions of law."

In this case, the evidence proffered by the claimant to6 the
Commission is material. However, there has been no showing by the
claimant that it could not have been presented at the prior hearing
through the exercise of due diligence. Also, the evidence proffered
by the claimant would not likely produce a different result at ano-
ther hearing.

In cases involving the allegation of fraud on the part of the
party that prevailed in the matter, the Virginia Supreme Court, in
Jjudith L. Jones v. James D. Willard and virginia Emplovment Commission,
224 Va. 602 (1983), held that when a party aggrieved by a decision
of the virginia Employment Commission alleges 1n nis petition Ior
review Ethat the decision was procured DYy extrinsic tfraud committed
by the successiul party, Ne must Submit & Prorfer or pProotr veritfled
by affidavit of witnesses. The court should review the proffer,
and if it finds the proffer sufficient as a matter of law to estab-
1ish a orima facie case of such fraud, it should be remanded to the
Commission tor a hearing on the issue. This same standard should
applv to appeals to the Commission on allegation of rfraud. (Underscoring

" supplisd)

In this case, the claimant's proffer of proof of fraud was not
verified by an affidavit of witnesses. It was merely his interpre-
tation of the conflict of evidence. After reviewing the proffer,
there is no finding by the Commission that the claimant has presented
evidence sufficient to establish a prima facie case of extrinsic fraud.
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Regarding the claimant's proffer concerning his request to
present additional evidence before the Commission, it is concluded
that the claimant has failed to show that the evidence proffered
could produce a different result or could not have been presented
at the hearing before the Appeals Examiner through the exercise of
due diligence. In view of the.above, it is concluded that the
claimant's requast to have this matter reopened and additional evi-
dence entered into the record should be denied.

Section 60.1-58 (b) of the Virginia Unemplovment Compensation
Act provides a disqualification If it is zound that a claimant was
discharged for misconduct in connection with work.

After having reviewed the entire record and decision of the
Examiner, the Commission is of the opinion that the decision should
be affirmed, and hereby sustains and affirms the same.

DECISION '

It is the Decision of the Commission that the claimant's re-
quest to reopen the matter and present additional evidence befdre
the Commission is hereby denied. -

The Decision of Appeals Examiner is hereby affirmed. It is
held the claimant is disqualified for unemployment insurance benefits
effective March 3, 1985, for any week benefits are claimed until he
has performed services for an employer during thirty days, whether or
not such days are consecutive, and becomes totally or partially sepa-
rated from such employer, for having been discharged for misconduct
in connection with his work.

7 %,4 0/%'—44
Edwin R. Richards .

Special Examiner

WTE: Affirmed Circuit Court City of Bristol, February S5, 1986
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