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This is a matter before the Commission on aprpeal by the
claimant from the Decision of Appeals Examiner (No. UI-85-1644),
mailed March 28, 1985.

APPEARANCES

Claimant, Attorney for Claimant, Employer Representative
ISSUE
Was the claimant discharged for misconduct connected with

work as provided in Section 60.1-38 (b) of the Code of Vizginia
(1950), as amended?

FINDINGS QOF FACT

The claimant appealed from a decisien which neld that she
was disqualified for benefits effactive January 6, 1935 because
she was discharged for misconduct connected with her emplovment.

The claimant was last emploved as an assistant prcduction
clerk by Worth Higgins & Associates, Incorporataed of Richrond,
virginia from Septamber 4, 1984 through Januaxy 4, 1983,

1985
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At the time she was hired, the claimant was required to sexve
a ninety day probationary period, which was scheduled to end on
December 4, 1984. Although her superviser acknowledged that she
was trying to do her work, her performance was less than satisfac-
tory. In late October or early NMovember, 1984, the employer hirzed
a new plant manager who extended her probation for thirty days and
attempted to teach the claimant basic information abeut printing
with the aid of an industry primer. The managezr assigned the
claimant certain readings from the bock and instructed her to
‘report to him when she had finished. The claimant never completed
"any of the readings because she found the book boring.

While, on occasion, the plant manager was unable to respond
to the claimant's questions immediately because of other problems
in the facility, he was willing to see that she received the
training she needed in order to do her job. He held three or four
formal meetings with her to discuss the problems with her work in
addition to several informal conversations. By January, 1985, he
determined that she would not- improve her pexrformance to a satis-

factory level, and for that reascn, terminated her employment.

QPINION

- Section 60.1-58 (b) of the Virginia Unemplovment Compensaticn
Act provides a disqualification iZ 1t 1S found that an incivicual
Wwas discharged for misconduct ia connection with her amployment.

- In interpreting tha'aforementioned statuts, the Supreme Couzrt
of Virginia has stated the following:

"In our view, an employee is gquilty of 'misconduct
connected with his work' when he deliberately
violates a company rule reasonably designed to
protect the legitimate business interests.of his
employer, or when his acts or omissions are of
such a naturs or so recurrent as to manifest a
wiilful disregard of those interests and the duties
and ooligations he owes his emplover . . . Absent
circumstances in mitigation of such conduct, the
employee is 'disqualified for benefits' and the
burden of proving mitigating circumstances rests
ugpen the employee."” [Vezncn Branch, Jr. v. Vizcinia

Emplovment Commission and vizgwnla Chemical comsany,
31§ Va. 603, 249 S.E.24 180 (L378)]
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In her appeal, the c¢laimant, by counsel, argues that she had
not been given effective notice of the subject matter and conse-
quences of the appeals hearing held on March 12, 1985, and as a
result, she had not realized the significance of the proceedings.
Further, she argued that the record, as it stands, did not support
a finding of misconduct. The Commission cannot agree with either
contention for the reasons to follow.

In addition to a statement of the time, date and location of
the appeals hearing, the Notice of Hearing mailed to the claimant
on February 27, 1985 provided in part as follows:

"The statutory provisions(s) and issue(s) is
(are) : Code of Virginia - Section 60.1-58 (a)

Did the claimant leave work voluntarily without
good cause? Section 60.1-58 (b) Was the claimant
discharged for misconduct connected with work?

IMPORTANT INFORMATION AND INSTRUCTIONS

REASON FOR HEARING: An appeal has been filed from

a determination of the Claims Deputy concerning

the claimant's claim for unemployment compensation
benefits. 1In hearing the appeal the Examiner will
not only consider the grounds upon which this appeal
was filed, but may also consider any other issues
which may be developed at the hearing even if they
have not been set forth in this notice. The Examiner
will endeavor to bring out all pertinent facts
regarding eligibility or possible disqualifications
SO as to make a fair and impartial determination
with respect to any issue(s) involved in the claim.

ATTENTION: THIS MAY BE YOUR ONLY OPPORTUNITY TO
PRESENT EVIDENCE AND TESTIMONY IN THIS MATTER."

Moreover, the record indicates that on February 26, 1985, a
Notice of Intrastate Appeal was mailed to the claimant which
indicated that an appeal had been filed from the Deputy's determin-
ation which declared her eligible for benefits by her last thirty
day employing unit. This document included information concerning
the responsibilities of the Hearing Officer and procedure to be
followed if either party wished to engage an attorney, vresent a
witness, or request a postponement.

It is axiomatic that one of the purposes for providing such
information to the parties 1s to alert them that the initial
determination concerning the claimant's separation for unemplovment
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has been challenged and is subject to modification. These points
- are set forth in the Notice of Appeal as well as the Notice of
Eearing in plain, unambigious langquage. Eaving racaived the
" notices, the claimant bore some resmponsibility to determine what
effect, if any, the appeals hearing might have on her claim, and
to take further steps to protect her interests. There is no
‘evidence that she made any attempts to contact the Commission to
obtain answers or clarification t£o any gquestions which the notices
may have raised in her mind. If, in this instance, the claimant
did not attach any sigqnificance to the information, it was not
because of a lack of r=asconable efforts on the part of the
Commission to notify her of the appeal, the aprveals procesedin s,
and their consequences. Given the circumstances, the claimant

must accept the ramifications which followed her failure to
participate in the Eea:znq, ZUnEersccrlng supmlied)

The Commission has repeatedly held that mere inefficiency
or unsatisfactory performance cannot be equated to a willful or
deliberate disregard for the employer's interests. (See, Grace I.
Epperson v. Norfolk-Baltimore & Carolina Lines, Inc., Commission
Decision No. -C, dated May 138, 13350) Eowever, evidence of a
claimant's unsatisfactory performance when combined with his e
failure to follow reasconable instructions from his supervisor
may establish misconduct in connection with emplovment. (See,
Samuel Williams, Jr. v. Pinkertons, Incorporated, Commissicn
Cecision Nao. 4-C, dated Sept er 4, 1973)

Here, the evidence shows that the claimant failed a5 fsllow
ner superviscr's instructions regarding the use of the trainin
literature. She had been put on notice that her verformance
was unsatisfactory, and that her manager considered the readin
assigqnments to be important to her development ot 105 EEowIeng '
and skills. By ignoring this porticn of the tzainin , the
claimant manifasted an attitude Which was tantamount to a willful

m
disregard of the dutias and obligations she owed to her emnloygs:
(Cnderscoring sumplie

In the absenca of evidence sufficient to mitigate her cmissicn
in this respect, it is concluded that her separation was for ris-
conduct, and she was properly subjected to the disqualifying
provisions of the aforementioned saction of the Cocée.

DECISION

The Decision of Appeals EZxaminer is hereby affirmed. It is
neld the claimant remains disqualified for benefits effective
January 6, 1985 because she was discharged Zor misconduct in
connaection with her emplovment. The disqualification is for any
week cr weeks benefits ars claimed until such time as the claimans
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has performed services for an employer for thirty days, whether
or not such days are consecutive, and subsequently becomes
~ totally or partially separated from such employment.

[t b

Patrice T. Jéhnson
Special Examiner



