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_ on December 28, 1989, the employer filed a timely appeal from
the Decision of Appeals Examiner (UI-8911267), which was mailed cn
December 15, 1989. The Appeals Examiner found that the claimant
.was qualified to receive benefits, effective Octocber 15, 1389,
inasmuch as the employer had not proven that his discharge was for
reasons that would constitute misconduct connected with his work.
By letter dated January 11, 1990, the employer requested that its
appeal be withdrawn because it no longer desired to pursue the
case.

Regulatioh VR 300-01-4.3C of the Rules and Requlations

Affecting Unemplovment Compensation provides that withdrawals of
appeals before the Commission shall be handled in the same manner

as withdrawals of lower authority appeals, except that requests
shall be made through the Office of Commission Appeals or through
the Special Examiner assigned to hear the case. Requlation VR 300-
01-4.2E of the Rules and_Re ations Affectin Unemplcovment
Compensation provides that a withdrawal should be granted only if
(1) the appellant understands the effect that withdrawal will
have upon benefit entitlement, potential benefit charges, or
potential overpayments; (2) the request is not the result of any
coercion, collusion, or illegal waiver of benefits pursuant to
Section 60.2-107 of the Code of Virginia; and (3) the appealed
determination is not clearly erroneocus based upon the existing
record.
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Since the request for a withdrawal was communicatad to the
Commission by the employer's representative, the tax accounting
firm of R. E. Harrington, Inc., the Commissicon is satisfied that
the employer understands the effect that the withdrawal will have
upen potential benefit charges. Furthermors, thera is no evidenca
before the Commission that the withdrawal is being resquested as a
result of any ccercion, collusion, or illegal waiver of benefits.

The Commissicn has carefully rsviewed the Appeals Examiner's
decision that was issued in this casas. Thae teast under the
re ation is not whether reascnable pecple might differ in the
app%zcatlon of the lLaw to tha facts found, but whether the decision
is clearly erroneocus. It is not enocugh that the conclusicn reached
by the Appeals Examiner may be subject to doubt, or that anothear
Appeals Examiner may have reached a different conclusicn sitting
as the fact finder. To be clearly errcnecus, the decision must be

contrary to the clear waight of thae evidenca or induced by an
arronecus view of the law. (Underscoring supplied)

In reviewing the Appeals Examiner's decision in light of these
principles, tha Ccmmission cannot concluda that it is clearly
errcnecus. Unlika the Appeals Examiner, the Commission would not
have afforded any probative valua toc the rasults of tha drug tast
that the claimant had performed 11 days after the drug tast which
rasulted in his dismissal. Nevertheless, even whan that factor is
discsuntaed, the Commission cannot conclude that the Appeals
Examiner's decision is clearly erronecus. L

_ Therafore, the emplcoyer's rsquest that its appeal be withdrawn
is hereby granted. This casa is hereby dismissed with prejudica
and stricken from the Commission's docket.

Entered this 26th day of January, 1990.
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M. Coleman Walsh, Jr.
Special Examiner



