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SUMMARY

Employer appealed the decision of the employment commission
awarding unemployment benefits to the employee. The circuit
court dismissed the appeal as untimely (Circuit Court of Essex
County, Joseph E. Spruill, Jr., Judge).

The Court of Appeals affirmed, holding that the employer’s pe-
tition for review was not filed in a timely manner.

Affirmed.

HEADNOTES

(1) Unemployment Compensation—Appellate Review—Stan-
dard.— Code § 60.2-622(B) provides that any decision of the
employment commission shall become final ten days after the
date of notification or mailing, and judicial review shall be
permitted the claimant or any interested party claiming to be
aggrieved.
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(3) Courts—Statutory Construction—Standard.—It is a well es-
tablished rule of construction that a statute ought to be inter-
preted in such a manner that it may have effect and not
found to be in vain and elusive; every interpretation that
leads to an absurdity ought to be rejected. -

(4) Courts—Statutory Construction—Standard.—It is well set-
tled that when the word “shall” appears in a statute it is
generally used in an imperative or mandatory sense.
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OPINION

PER CURIAM—Upon reviewing the record and briefs of the par-
ties, we conclude that the appeal is without merit. Accordingly,
we affirm the decision of the circuit court. Rule 5A:27.

The Virginia Employment Commission awarded unemployment
benefits to Lisa M. Carter, mailing its decision on June 19, 1990.
G. S. Foods, Inc., Carter’s former employer, filed a petition for
review with the circuit court on July 10, 1990. Citing Code §
60.2-625(A), the circuit court dismissed the petition as untimely.
G. S. Foods appeals, arguing (1) that the petition was timely filed,
and (2) that if the petition was untimely, the circuit court could
extend the time for filing.

(1-2) Code § 60.2-622(B)(1) reads, in pertinent part, as follows:
Any decision of the [Virginia Employment] Commission,

upon a hearing on appeal, shall become final ten days after
the date of notification or mailing, and judicial review shall



G. S. Foops v. VEC 543
12 Va. App. 541

be permitted the claimant or any interested party claiming to
be aggrieved.

Code § 60.2-625(A) reads, in pertinent part, as follows:

Within ten days after the decision of the Commission upon a
hearing pursuant to § 60.2-622 has become final, any party
aggrieved who seeks judicial review shall commence an ac-
tion in the circuit court of the county or city in which the
individual who filed the claim was last employed.

The circuit court concluded that G. S. Foods’ petition was re-
quired to be filed by July 9, 1990, or twenty days from the date of
mailing. G. S. Foods contends that the circuit court’s decision ig-
nores the terminology “notification or mailing” in Code § 60.2-
622(B)(1). Rather, the argument goes, “notification” means re-
ceipt of the mailing. Since G. S. Foods filed its petition within
twenty days of the receipt of the mailing, it contends that the peti-
tion was timely filed. . '

(3) G. S. Foods’ construction of the statute would render useless
the inclusion of the word “mailing.” The date of receipt of the
mailing would always follow the date of mailing. Accordingly, the
latter of the two dates, i.e., the date of receipt of the mailing,
would always trigger the running of the time period for filing a
petition. If the legislature had so intended this interpretation of
the word “notification,” it would not have been necessary to in-
clude the word “mailing” in the statute.

It is a well established rule of construction that a statute
ought to be interpreted in such a manner that it may have
effect, and not found to be vain and elusive. Every interpreta-
tion that leads to an absurdity ought to be rejected. It is our
duty to give effect to the wording of the statute, and allow
the legislative intention to be followed.

_Barnett v. D. L. Bromwell, Inc., 6 Va. App. 30, 34, 366 S.E.2d

271, 273 (1988) (quoting McFadden v. McNalton, 193 Va. 455,
461, 69 S.E.2d 445, 449 (1952)).

(4) G. S. Foods also contends that the circuit court erred when
it concluded that the filing period was jurisdictional, and thus, it
did not have the authority or ability to extend the period. The
circuit court was correct. Code § 60.2-625(A) states that a party
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secking judicial review “shall commence an action” within ten
days after the Commission’s decision becomes final. “It is well set-
tled that [w]hen the word ‘shall’ appears in a statute it is gener-
“ally used in an imperative or mandatory sense.” Mayo v. Depart-
ment of Commerce, 4 Va. App. 520, 523, 358 S.E.2d 759, 761
(1987).

For the reasons stated, we affirm the decision of the circuit
court.

Affirmed.

Benton, J., Coleman, J., and Willis, J., concurred.



