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APPEARANCES: Claimant; Two Employer Representatives

STATUTORY PROVISIONS & POINTS AT ISSUE: Code of Virginia § 60.1-58 (b) Was the claim-
ant discharged for misconduct in connection with her work? § 60.1-52 (g) Has the
claimant been available for work during the week or weeks for which she claims benefits?

FINDINGS OF FACT: The claimant appealed from a determination of the Deputy, which dis~
qualified her for benefits effective December 1, 1974, for having been discharged for
miscoanduct in connection with her work.

Wwhite Tower Management Corporation, Richmond, Virginia, was the claimant's last em-

ployer for whom she had worked as a counter girl from August 28, 1972, through Novem-
ber 22, 1974.

The claimant had been selling Avon Products and she had brought the catalog into the
place of business to allow co-workers to make purchases. She had also made some sales
for which collection was made on pay day at the place of business. Such action is
not in accord with the employer's policy. The employer representative testified that
the claimant had been told that she was not to do this.

The claimant also had been under the care of a doctor due to a disease of the feet.
The doctor had recommended that she not wear nylon hose because of her condition. She
had discussed this matter with her employer and the employer permitted her to wear
short cotton socks as a temporary measure. The employer representative testified
that the claimant had been told that this would only be temporary and that she must
eventyally wear the long hose as required by the employer's policy. The claimant

had continued to wear the short socks from sometime in the summer of 1974 until the
date of her discharge. Om her last day of work, she was discharged and told that

it was necessary to do so because others had complained that she was not complying
with the hose policy as all other employees were required to do.

The claimant initiated a claim for benefits effective December 1, 1974, The Local
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Office records showing the weaeks that the claimant had filed for unemployment compen-
sation were not available and her activities in seeking work during these weeks could
not be discussed in complete detail with her at the hearing.

OPINION: § 60.1-58 (b) of the Virginia Unemployment Compensation Act provides a dis-

qualification if it is found a claimant was discharged for misconduct in connection
with her work.

There is some conflict in the testimony in this case. It is noted that under similar
circumstances the Commission in the past resolved the matter in the elainnnt favor.

The disqualification for misconduct is a serious one and should not be applicd unless
the claimant was clearly discharged for a deliberate or intended act which she knew
or should have known was contrary to the interests of her employer. It has been re-
peatedly held that mere inefficiency, unsatisfactory performance or errors in judge-
ment are not sufficient to warrant the disqualification for misconduct.

Although the claimant in this case knew of the emplover's policy concerning ?h‘ ne-
cessity for employees to wear hose rather than socks, she had, on her doctor s recom-

mendation and with her supervisor's permission, not complied with the policy for an
extended period. Although she may have been able to use better judgement by obtain-

Ing cotton hose or some in some other manner complied with the eggloxer ) golicx, it

does not appear that the claimant delibe e
with any intent of harming the employer's business.

The claimant's action in selling Avon Products at the employer's place of business
clearly was azainst the emplover's interests, but it appears from the testimony
that tnis action uiad been condoned by the ch}mant'§_gg2g;zigg;_g!g;;gg_&i&éﬂéﬂé
period. Under these circumstances, it would appear that the claimant's action con-

cerning the Avon Products could best be charged to errors in judgement rather th
deliberate act with the intent of harming the emplover's business., It is COﬂCIUAOd
that the claimant was terminated for reasons which would not constitute a discharge

for misconduct connected with work as that term is used in the Act.

Inasmuch as the claims filed by the claimant during the weeks she had claimed bene-
fits were not available for detailed discussion, no ruling will be made as to

whether or not she was meeting the availability for work requirements of § 60.1-52 (g)
of the Code of Virginia during those weeks.

DECISION: The determination of the Deputy, disqualifying the claimant for benefits

for having been discharged for nincanduct in connection with her work, is hereby re-
versed.

The Deputy is instructed to determine whether or not the claimant was meeting the

eligibility requirements of the Act during the veeks she has claimed unemployment
compensation.

e Pitts, Appcnln Examiner

NCTE: This decision was affirmed bv the Cormmissirn in Decision No. 6762—C
dated May 1, 1975,

OP:reh



