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Eilzabeth M. Borbas appeals the trial court’s allirmance of
the Virginia Erployment Commission’s delecmination that she was

cisnissaed for nisconduct, thereby making her ineligible for

tnezployment ccxzpensation. On appeal, she argues that the
cemmission erred in holding (1) that her nmultiple violations ot
security procedures constituted miscenduct; and (2} that she
failed to prove mitigzting circumstances to excuse the

miscunducl. For the reasens that fcllow, we reverse the judgment

of Lhe trial ccuret.
I.
From June 16, 1555, througn Septermber 27, 1991, fellowing
extensive training as 3 correctional officar, appeilant weorked

tusl-tine 2t Mecklenhurq Correctional Center, a maximum security

prison. During rhat time, she roceived three separate citatiens

for failing to fellow =he Stats Standards of Cunduct, policies



designed tc ensure prisnn security. Her first offcnse, which
ocsurrad cn Novembar 10, 1990, resulted when she opened the doer
to é étairVeLl from her position in the control rocm. thersky
allowing a group of uﬁescorted inmates to anter a Secured ha. _.way
in whieh no norrectienal officer was prasent (Group I offense),
On Februvary 13, 1¢s%:, appellant failed in her duty te lock the
door behind har when lcaving her post in Lhe control booth (Group
II offense}. oOn August &, 1991, appellant was reguired to cpen
an uroccupicd cell so that Lwo correctional officers could piace
an inmate in thas cel}. Instead, froa her locatien :n the
cortrel boothk, she unlocked an occupied cell, allowing its inmate
occupant to push open the cell aoor (Grour II offense).
ForTunately, correcticnal CIricers weres ahkle to raturﬁ bsth
inmates to their Proper calls without incidenr. The State
Standards of cenduct nhold that two M"acriven Group II written
notices provide a basis for the discharge of an employes. 1In
this case, appellant had not only two active Croup II notices,
Eut one acrive Group 1 notice, ac well. As a result, she was
dischargead.

~ Both the deputy cemmissioney and appeals exanine: fuuund that
claimant had baan diccharged for reasons Lhat did not constitute
misconduct and therefore deteruined that she was entitled to
benefits. The commissiqn delermined, nhowever, that Claimant’s
repectad =security viglations constituted m:isconduct under Code
§ 60.2-618(2). It alsc found that ner contention that these

viclaticns were sizple mistakes was not 2 sufficiently ecradible
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claim to mitigate her conduct, under code § 60.2-618(2),
.eocpecially in light of repeated warnings concerning her
supstandard job performance. ‘the circuit court found that the
cesxission’s findings of fact Ue:é supported by credible evidance
and that the commission properly applied the law to the facts.
IIX.

Under code § 60.2-613(2), Borbas is ineligible for
unegployment benefits Af her emplayer met its burden of proving
that she was dischargéd far misconduct connacted with her work.

see Kennedy’s Pjggly Wignly Storss, Inc. v. Cooper, 14 Va. ApD.

701, 704-05, 418 S.FE.2d 278, 280 (1992). &an cmployee xay be
guillty of misconduct in either of two instances:

wvhan (she] gdeljbaeratelv wiolates a company rule
Teasunably designed to protect the legitimate nusiness
interests of [her) caployer, or when ([her] acts or
onissions are of such a nature' or so recurrent as to
manifest a willful disregard of those interests and the
duties and otlizaticns {she] owee [her] emplover.

Branch ~v. Virginia Fnplevwenr Dowmm’m, 215 Ya. 609, 611, 249

S.E.2d 18GC, 182 (19%78). Although it certainly may juctify an
enpioyee‘’s discharge, pehavior which is inveluntary,
un:ntentional or the product of cimﬁle negligence does not rise
to the level necessary to juatify a denial of unenployvuent
benefits. Virginia Employment Cemmission v. Sutpuin, 8 Va. Apu.
25, 329, 380 S.E.2d 687, 66% (1989). "The statutory term

s

‘misconduct’ should not be so literally construed as to effect a
forfoiture of benefits by an employee excert in clear instances;
rather, the term should be construed in a ranner least favorable
to working a forfeiture so as to minimize the penal character of
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the provision by excluding cacee not Clearly intanded to be
within the excepticn.® Coorer, 14 Va. App. at 707-08, 413 s.xz,2d
at 282. "Whether an employee’c behavicr constitutes misconduct
is a mixed question of law and fact reviewable by this court n

appeal.! Tsrael v, Virginia Explovment Comm‘n, 7 Va. App. " ig,

173, 272 8.

ts

-2d 207, 2029 (1988). "{Tlhe rincings ¢r the
Commicsion as to the facts, if supperted by the evidence and in
the absence of Zraud, shall be conclusive, and the jurisaiction
of the court shall be confined To0 questions of law." Code §

60.2~625; see Virginia Employment Comm‘n v. Terirsyla Fmergsncy

Physicians. inc,, 4 va. APP. 621, 526, 35% §.7.24 532, §e4
(1527).

The commission determined in +=hie casa that the "zlaimant
knew or should have Xnown of the importance cf tha sacurity
Brocedures and the need for her to make certsin thaz che did rot
compromise the facility’s security and safcty ¢f her co-werkerss
by failing to fallew thosa proccdurcs.”" The record showed, and
claimant did not dispute, that she had received extensive
tr¥aining in Virginia Department of Currections’ poiiczies ang
precedures and that she was Yeprimanded each time she was round
to have wviolatezd a Policy. Rlthough this Court has held that "a
¢ontinuing recurrence of . . » Violations cver a periog of tine
clearly estadblishes . , . ga deliberate and willful misconduct,"

Rehinson_v. Zursce Harvey 031, Inc., 12 Va. App. 936, 9310, 407

S.E.2d 352, 2154 (198l); see Britt v, Viraginia Fmployvment Comm‘n,

1¢ Va. Zpp. 982, 985-g6, 420 S.E.2d 522, 524 (1892); Helmick v,




Martineville-Henry Countyv Econ. Dev. Corp., 14 Va. App. 853, 8S9,

421 8.E.2d4 23, 26 (1992), the facts in our cases decided en this
basia are clearly distinguishable from those at issue here. 1In
Robinson, the comnissicn found that the discharged emplaoyee
repeatedly consumed focd belonging to the employer without paying
for it, a volitional acrt clearly violative of company palicy. 12

Va. App. at 939-40, 407 S.E.2d at 254. 1In Helmick, it found thart

defendant repeatedly rerfused to follow the reasonable
instructions Ot her émployer. She expressly refused to prepare
one repert, added unauthorized information to a sacond report,
and sent out tTwWwc other repnrﬁs without allecwing her cupcerviseor to
review them, in dirmct contravention of hic orders. 14 Va. App.
at 859-60, 421 S.E.24 at 26-37. 1In Brit:, the commission held
that an employee who had been reprimanded cn three separate
occasions for the same behavior—-cursing and talking back to Liis
supervisor--was guilty cf misconduct. 14 Va. App. al 985-86, 420
S.E.2d at EZ4-25,.

In thic case, by contrast, there was simply no evidence that
appellant’s acts were volitional, and rnone ©r the reprimands
invelved the same behavior. Although all three incidents
involved breaches of prison security, appe:lant violated trree
oLherwise unrelated procedures. Finally, the »ercoord contzins ne
evidence that appellant ever demonstrated an ability to perform
rher jcob satisfactorily. Absent a period of adeguate job
periormance prior teo appellant’/s breaches of sacurity, we simply

cannot conclude, applying the standaré enunciated in Branch te
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the facts found by the commission, that her “acts or omissions
fwere] ol sacCh a2 nature or sO recurrent ag o manifest a Willfud
disregard of theose interests and the duties and obliigatiens {ahe)
owel[d] {her] emplover.*®

Two cases from other ‘urisdictions with almost identical
definitions of misaconduct support: is result. In Simmons v.
geragca, 377 So. 24 407 (La. Ct. App. 1%¥79), the Louisiana Court
of Appeal held that the claimant nursa’s various impreper acts
and omissions did not rice to the lavel of misconduc:.- I4. at
£.0.

At most, the claimant’s conduct constituted inadeguate
Job perrormance, some arrars in judgment, sozs
inability to supervise perscnnel under her direction,
and some persocnality attrikbures that 4id nat please her
supervisors. . . . Poor judgment, inabilily to cope
with situations and nccasicnal incidents of
nondeliberate failure to precisely fcllow estzblished
rules and procedures, although giving the emgployer
reason for terminating the esmployee . . ., does nct
constitute the kind of willful and deliberate
misconduct thal will disguali?y the srployee from
receiving unemployment benefitc as prcvided by law.

—
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Similarly, in Swanceon v, Columkia Transit Corm., 248 N.w.2d

~)
(&
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(¥inn. 1878), the Suprsme Ccurt of Minnesota held that a bus
driver’s involvement in thres accideunts in less than two monthss,
although'technically his faull, ccnstituted ne more than "'"mere
inefficiency, unsalisfactory conduct, . . . inadvartencies or
ordirary negligence in isolated instances, c¢r good faith errors
in judgment," ncne of which are surcicient "to be deemed
nisconduct.” Id. at 733 (guoting Bovnten Cak Co. v. Nevhack, 296

N.W. 636, 540 (wWis. 1941)).



Zased on these principlec, we hold that Lhe record supports
a finding that appellant’c acta censtituled negligence at most,
not the misecnnduct nececcary to justify « denial of benerits,
Accordingly, we raveréc the judgment of the trial court and
direct the trial court te remand the mattar to the Virginia
Irployment Cexmicszion with directicns to enter an award

consistent with this opinion.

Reversed and remanded.



