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SUMMARY

Employer appealed the decision of the circuit court that re-
versed the Employment Commission’s decision denying benefits.
Employer argued that the trial court erred in finding that the em-
ployee was not guilty of misconduct (Circuit Court of Wise
County, J. Robert Stump, Judge).

The Court of Appeals affirmed, holding that the trial court cor-
rectly found that the employee was not guilty of misconduct.

Affirmed.

HEADNOTES

(1) Unemployment Compensation—Appellate Review—Stan-
dard.— Where the findings of fact of the commission are sup-
ported by the evidence and there is no fraud, they are conclu-
sive on appeal and the court’s jurisdiction is limited to

- questions of law.

. (2) Unemployment Compensation— Misconduct—Standard.—
| Employees who are discharged from employment due to mis-
conduct connected with their work are disqualified from re-
ceiving unemployment benefits; the employer bears the bur-
den of proving misconduct and absent circumstances in
mitigation of such confluct, the employee is disqualified for
benefits and the burden of proving mitigating circumstancss
rests upon the employee.

(3) Unemployment Compensation—Misconduct—Standard.—
The definition of misconduct has two prongs: the first prong
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defines misconduct as a deliberate violation of a company
rule; the definition of misconduct under the second prong
conternplates actions or omissions of such a nature or so re-

current as to manifest a willful disregard of the employer's

interests and the duties and obligations the employee owes
the employer.

Unemployment Compensation—Misconduct—Standard.—
Generally, courts have recognized that an employee’s use of
vulgar or offensive language toward a superior on an isolated
occasion may constitute willful misconduct.

Unemployment Compensation—Misconduct—Standard.—In
determining whether an employee’s use of vulgar or offensive
language constitutes willful misconduct, a court must con-
sider the severity of the language used, the quantity of the
language used, whether the language was spoken in the pres-
ence of customers, clients or other employess, whether the
employes had a record of misconduct, whether prior warn-
ings were given regarding the employee's conduct, and
whether the language was provoked by the employer.

Unemployment Compensation—Misconduct—Standard. —
The statutory term *‘misconduct” should not be so literally
construed as to effect a forfeiture of benefits by an employee
except in clear instances; rather, the term should be con-
strued in a manner least favorable to working a forfeiture so
as to minimize the penal character of the provision by ex-
cluding cases not clearly intended to be within the exception.

Unemployment Compensation—Vlisconduct—Standard.—A
single, isolated instance of vulgar or offensive language ad-
dressed to a superior may, in certain instances, amount to
willful misconduct. '

(8) Unemployment Compensation—Misconduct—Standard. —
Even empioyees who are fired for what the emplover consid-
ers gcod cause may o©oe entitled to unemplovment
compensation.
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OPINION

KOONTZ, CJ.—The Virginia Employment Commission (com-
mission) ruled, pursuant to the Unemployment Compensation Act
(Act), Title 60.2, Code of Virginia, that Walter Cooper (Cooper)
‘was disqualified from receiving unemployment benefits because he
was discharged from his job with Kennedy’s Piggly Wiggly Stores,
Inc. (Piggly Wiggly) for misconduct. Cooper appealed the deci-
sion to the trial court, which reversed the commission’s denial of
benefits. In this appeal, we must decide whether Cooper was
guilty of “misconduct connected with his work™ as contemplated
by Code § 60.2-618(2). Holding that Cooper was not guilty of
misconduct, we affirm the decision of the trial court.

Cooper worked for Kennedy's Piggly Wiggly Store in Big Stone
Gap, Virginia as a stockman for almost twenty years. In October
1987, Cooper was disabled from a back injury and a major epi-
sode -of depression. During his convalescence, Cooper was treated
by four physicians who each gave conflicting opinions regarding
the appropriate date for Cooper to return to work.

On February 1, 1988, Cooper attempted to report to work upon
a release given by one of his doctors. However, Cooper was told to
come back the next day for a meeting with company officials to
determine whether he was capable of returning to work. Cooper
returned the next day for a meeting attended by the store man-
ager, the employer's personnel director, and the employer’s chief
executive officer. The meeting lasted approximately two and one-
half hours. :

During this meeting, the chief executive officer repeatedly asked
for Cooper’s resignation. Toward the end of the meeting, the chief
executive officer “got on the subject” of union organizing activities
that had occurred among company employees. He stated that he
did not think the employees would “go for” union represeatation
and Cooper responded that if they did not it was because they
were afraid of losing their jobs. The chief executive officer told



704 KENNEDY'S PiGcGLY WIGGLY STORES, INC. v. COOPER
14 Va. App. 701

Cooper that if he was to keep his job, he was expected to do what
he was told. Cooper responded, “Well I don't know who you are
or where you come from but you're full of shit.” Cooper further
stated that he did not believe anything told to him by company.
officials. The chief executive officer fired Cooper for making these
remarks. The store manager, who was present for part of the
meeting, had no knowledge of Cooper’s invoivement in union
organizing.

The commission found that Cooper’s “discharge came about as
a direct result of the statement he made to the employer’s chief
executive officer.” Finding that the statement made to the chief
executive officer “was so obviously contemptuous and in defiance
of his authority as to constitute insubordination,” the commission
concluded that Cooper was guilty of misconduct. The commission
also considered factors in mitigation of Cooper’s behavior, includ-
ing the length of the mesting, the repeated requests for his resig-
nation, and the comments regarding the success or failure of a
union organizing drive at Piggly Wiggly with which Cooper was
involved. The commission held that these circumstances did not
excuse or justify Cooper’s misconduct.

The trial court reversed the decision of the commission and held
that Cooper was not disqualified from receiving unemployment
benefits. The trial court found that Cooper’s “expression does not
show flagrant disrespect, nor deliberately defy proper authority”
and heid that the evidence does not support the conclusion that
Cooper's remarks constitute misconduct or insubordination.

(1) Where the findings of fact of the commission are supported
by the evidence and there is no fraud, they are conclusive on ap-
peal and our jurisdiction is limited to questions of law. [srae/ v.
Virginia Empioyment Comm’'n, 7 Va. App. 169, 172, 372 S.E.2d
207, 209 (1988). “Whether an employes’s behavior constitutes
misconduct . . . is a mixed question of law and fact reviewable by
this court on appeal.” /d. (citing Blake v. Hercules, Inc., 4 Va.
App. 270, 336 S.E.2d 453 (1987)). We are bound by the commis-
sion’s findings of fact, which are supported by the evidencs. The
issue, then, is whether these findings of fact are suricient, as a
matter of law, to constitute misconduct.

(2) Employess who are discharged from employment due to
“misconduct connected with his work” are disqualified from re-
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ceiving unemployment benefits. Id. In Branch v. V:’rgini'a Employ-
ment Commission, 219 Va. 609, 249 S.E.2d 180 (1978), the
Virginia Supreme Court defined “misconduct connected with
work™:

[A]n employee is guilty of “misconduct connected with his
work™ when he deliberately violates a company rule reasona-
biy designed to protect the legitimate business interests of his
employer, or when his acts or omissions are of such a nature
or so recurrent as to manifest a willful disregard of those
interests and the duties and obligations he owes his empioyer.

Id. at 611, 249 S.E.2d at 182. The employer bears the burden of
proving misconduct. “Absent circumstances in mitigation of such
conduct, the employee is ‘disqualified for benefits’, and the burden
of proving mitigating circumstances rests upon the employee.” Id.
at 611-12, 249 S.E.2d at 182.

(3) “The Branch definition of misconduct has two prongs.”
Israel, 7 Va. App. at 173, 372 S.E.2d at 209. The-first prong de-
fines misconduct as a deliberate violation of a company rule. The
definition of misconduct under the second prong contemplates ac-
tions or omissions of such a nature or so recurrent as to manifest a
willful disregard of the employer’s interests and the duties and
obligations the employee owes the employer. Here, there-is no
proof that Piggly Wiggly had a company rule forbidding the use
of offensive or vulgar language at the workplace and, further,
Piggly Wiggly has not alleged that Cooper’s behavior was “recur-
rent.” Accordingly, our consideration is limited to determining
whether, under the second prong, Cooper's remark was of such a
nature as to manifest a willful disregard of Piggly Wiggly’s busi-
‘ness interests and the duties and obligations Cooper owed Piggly
Wiggly.

(4) This case raises an issue of first impression in Virginia.
However, many of our sister states have considersd whether the
use of vulgar or offensive language at the workplace, when di-
rected to a superior, bars a claim for unemployment compensa-
tion. See Annotagion, Use of Vulgar or Profane Language As Bar
To Claim For Unemployment Compensation, 92 A.L.R.3d 106,
117-23 (1979 & Supp. 1991). Generally, these courts have recog-
nized that an employee's use of vulgar or offensive language to-
ward a superior on a isolated occasion may constitute willful mis-
conduct. Unemployment Ins. Comm'n v. Dye, 731 S.w.2d 826
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(Ky. Ct. App. 1987); Acord v. Labor & Indus. Relations
Comm'n, 607 S.W.2d 174 (Mo. Ct. App. 1980); Strong v. Com-
monwealth, Unemployment Compensation Bd. of Review, 459
A.2d 57 (Pa. Commw. Ct. 1983). However, in most cases where
benefits have been denied, there were other factors, in addition to
the offensive language, supporting a denial of benefits.

Although there is some authority recognizing that a single
utterance of profanity or vulgarity may constitute sufficient
grounds for a denial of unemployment compensation to an
individual discharged for using such language, most of the
cases in which a claimant’s vulgar or profane language has
been held to be a basis for the denial of benefits have in-
volved a combination of factors, of which the claimant’s use
of offensive language was only one.

Id. at 110 (footnote ‘omitted).

A finding of willful misconduct necessarily depends upon the
particular circumstances of the case. Here, we must consider the
circumstances attending the alleged misconduct to determine
whether the words spoken were of such a nature to evince a willful
disregard of the employer’s interests and the employes’s duties
and obligations. See Israel, 7 Va. App. at 175, 372 S.E.2d at 210-
11 (hoiding that where truck driver had two accidents within two
weeks, the circumstances failed to demonstrate a willful disregard
of employer’s interests or employee’s duties and obligations). Ac-
cordingly, our inquiry will focus on “the words used and the con-
text in which the words are spoken in determining whether
(Cooper] has engaged in misconduct.” See Broyles v. Aeroquip
Corp., 438 N.W.2d 888, 890 (Mich. Ct. App. 1989).

(5) Our sister states have considered several factors in deter-
mining whether the utterancs of such language constitutes wiilful
misconduct. Such factors include the severity of the language
used; the quantity of the language used, ie., whether it was a
lengthy barrage or a brief incident: whether the language was spo-
ken in the presence of customers, clients or other employess;
whether the employee had a record of misconduct; whether prior
warnings were given regarding employee’s conduct; and whether
the language was provoked by the employer. See, e.g., Reynolds v.
Daniels, 614 S.W.2d 525 (Ark. Ct. App. 1981); Johnson v.
Florida Unemployment Appeals Comm'n, 513 So. 2d 1098 (Fia.
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Ct. App. 1987); Stahl v. Florida Unemployment Appeals
Comm’n, 502 So. 2d 78 (Fla. Ct. App. 1987); Ortiz v. Armour &
Co., 597 P.2d 606 (Idaho 1979); Carroll v. Bd. of Review, 477
N.E.2d 800 (Ill. Ct. App. 1985); Yoldash v. Review Bd. of Ind.
Employment Security Div., 438 N.E.2d 310 (Ind. Ct. App. 1982);
Warrell v. Iowa Dep’t of Job Service, 356 N.W.2d 587 (lowa Ct.
App. 1984); Carter v. Blache, 476 So. 2d 873 (La. Ct. App.
1985); Windsperger v. Broadway Liquor Qutlet, 346 N.W.2d 142
(Minn. 1984); Mankato Lutheran Home v. Miller, 358 N.W.2d
96 (Minn. Ct. App. 1984); Mitchell v. Lovington Good Samaritan
Center, Inc., 555 P.2d 696 (N.M. 1976); Claim of Marquez, 107
A.D.2d 959, 490 N.Y.S.2d 872 (1985); Opara v. Carnegie Textile
Co., 498 N.E.2d 435 (Ohio Ct. App. 1985). See also 76 Am. Jur.
2d, Unemployment Compensation § 91 (1992).

Even viewing the evidence in the light most favorable to the
findings of the commission, Virginia Employment Comm'n v.
Peninsula Emergency Physicians, Inc., 4 Va. App. 621, 626, 359
S.E.2d 552, 554 (1987), we find that Cooper’s use of vulgar lan-
guage was not of such a nature as to manifest a willful disregard
of Piggly Wiggly’s business interests or Cooper’s duties and obli-
gations to his employer. Cooper’s remarks, while vulgar and offen-
sive, were not a lengthy barrage. They were a part of an isolated
outburst. following a private two and one-half hour meeting of
management officals. The stated purpose of the meeting was to
determine whether Cooper’s medical condition permitted him to
return to work. However, the chief executive officer initiated the
discussion of union organization at Piggly Wiggly, and repeatedly
demanded Cooper’s resignation. Cooper had been an employee of
Piggy Wiggly for almost twenty years. There is no evidence that
he had a record of misconduct. There is no evidence that Cooper’s
remarks were overheard by store employees or customers. Piggly
Wiggly has not alleged that Cooper’s remarks disrupted or inter-
fered with store business. Under these circumstances, we hold that
misconduct, within the meaning of Branch, has not been proven.

(6) A forfexturé of benefits will bc upheld only where the facts
clearly dcmonstratc ‘misconduct.”

The statutory term “misconduct”™ should not be so literally
construed as to effect a forfeiture of benefits by an employee
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except in clear instances; rather, the term should be con-

strued in a2 manner least favorable to working a forfeiture so

as to minimize the penal character of the provision by ex-
- cluding cases not clearly intended to be within the exception.

76 Am. Jur. 2d, Unemployment Compensation § 77 (1992).
Moreover, we are mindful of the remedial purpose of the Act.
Israel, 7 Va. App. at 172, 372 S.E.2d at 209. With these consider-
ations in mind, we find that the employer has failed to demon-
strate that Cooper’s remarks constitute “misconduct” so as to dis-
qualify him from unemployment benefits.

(7) In reaching this decision, we do not hold, as employer sug-
gests, that an employee will be entitled to curse or verbally revile
his employer at least once and still be entitled to unemployment -
benefits. We merely hold that the facts of this case do not support
a finding of willful misconduct so as to result in a forfeiture of
unemployment compensation. Indeed, a single, isolated instance of
vulgar or offensive language addressed to a superior may, in cer-
tain instances, amount to willful misconduct.

(8) Although we hold that Cooper is entitled to unemploymcnt
benefits, we do not hoid that nggly Wiggly is required to tolerate
Cooper’s behavior. An employer is entitled to expect the reasona-
bie respect of its employees. “Even employees who are fired for
what the employer considers good cause may be entitled to unem-
‘ployment compensation.” Blake v. Hercules, Inc., 4 Ya. App. 270,
273, 356 S.E.2d 453, 455 (1987). The issue in this case is not the
nght of the employer to discharge an employee. Rather, the issue
is the employee’s right, upon dxschargc, to receive unemployment
benefits:

In sum, we hold that Cooper’s remarks to the chief executive
officer, under these circumstancss, do not evince a willful disre-
gard of his employer’s interests or the duties and obligations he
owed his employer. Accordingly, the decision of the trial court is
affirmed.

Affirmed.

Moon, J., and Elder, J., concurred.



