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(1) Unemployment Compensation—Eligibility Requirements—Availability for
Work under Code Section 60-46—Refusal to Work When No Work
Available—Efect.

(2) Unemployment Compensation—Eligibility Requirements—Availability for
Work under Code Section 60-46—>Meaning of **Available for Work.”

(3) Unemployment Compensation—Eligibility Requirements—DBurden of Show=
ing Eligibility.
(4) Unemployment Compensation—Eligibility Requirements—Availabilicy for

Work under Code Section 60-i6—Refusal to Work When No Work
Awvailable—Relevaacy of Cause of Unemployment.

(5) Unemployment Compensation—Eligibility Requirements—Availability for
Work under Code Section 60-16—Refusal to Work When No Work Avail-
able—Relevancy of Fact that Work Not Available.

(6) Unemployment Compensation—DPrimary Purpose of Act.

1. Claimants, approximately one thousand miners, filed with the Unemployment
Compensation Commission their respective ciaims for benefits under the Un-
emplovment Compensation Act. From an adverse decision of the Commission
based upon the provisions of section 60-+6 of the Code of 1950, which makes
ineligible for compensation any person who is not “available for work,” the
claimants appealed to their respective circuit courts, three of which courts
reversed, and the others arfirmed, the orders of the Commission. Pursuant
to a direczive of a union official, ail members of the union, cilaimants being
members, refused ro work more than a three day week pending settlement of
a labor contract. During that time, cdue to economic conditions for which
thev were not responsible, each of claimants was put cut of work, for which
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period they claimed unempioyment compensation. The courts which reversed
:heComninion’sorderandconduded:hadzimmenﬁdedwbueﬁu,
buedthdrcondudoauponzhemund:haz:hcmpbymmmduz
to the fact that claimants were not “available for work™ but to the fact that
themmmworkavaihbhfo:thmintheiruulmpaﬁm.bu:haw
Dot a proper conception of the statute and the Commission was correct in
deddingutheydidinc:,undc:hcmiedomwhiah‘thdaimna,in
obedineem:hedirective,impoeduponthdrwiﬂinmmmk,thqwm
mtavﬂhbhfumrkwimmcmgdmﬁonmﬁ,andhmm
not “eligible to receive” unempioyment benefits.

2. As used in section 60-46 of the Code of 1950, providing, among other things,
that a person who is pot “available for work” is not entitled to usemployment
compensation, the words “available for work™ imply that in order that an
unempioyed individual may be “eligible to receive benefits” he must be willing
0 accept any suitable work which may be offered to him, without attaching
thereto restrictions or conditions not usual and customary in that occupation’
but which he may desire because of his particular needs or circumseances, and
a3 claimant who undertakes to limit or restrict his willingness to work to cer-

tain hours, types of work or conditions, not usual and customary in the trade,
is not “available for work.”

3. In order to recover unemployment compensation benefits, the burden is on the
claimant to show that he has met the benefit eligibility condizions set out in
section 50-46 of the Code of 1950.

4. Under the facts of headnote 1, an argument of claimants thax the issuance of
the directive did not cause their unemployment was entirely beside the point,
and had that been the situation they might have been disqualified from receiv-
ing benefits under section 60-+7(d) of the Code of 1950, oa the ground that
their unemploymeat had been “due to stoppage of work ® * * because of a
labor dispute.”

5. Under the facts of headnote !, there was no, merit in the reasoning of the
trial courts that because, due to economic conditions, there was no work
available for claimants the Commission erred in finding that they were not
available for work. The involuntary unemployment for which the Unemploy-
ment Compensation Act is designed to provide, presupposes a lack of avail-
able work, and where work is not available there can be no involuntary uan-
employment within the meaning of the Act. But mere unemployment arising
from the economic troubles of the employer does not satisfy the eligibility
requirements of section 60-+6 of the Code of 1950, requiring a claimant
to be “available for work,” and entitle the unemployed person to compensa-
tion benefits. To be entitled to such benefits the individual must be unem-
ployed because of lack of work and yet must be available for work.

6. The primary purpose of the Unemployment Compensation Act is to provide
temporary financial assistance t0 workmen who become unemployed throuch
no fault of their own.

Error to judgments of the Circuit Court of Wise county. Hon.
George Morton, judge presiding; Circnit Court of Dickenson
county. Hon. F. W. Smith, judge presiding; Circuit Court of
Russell county. Hon. E. T. Carter, judge presiding; and the
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('ireuit Court of Buchanan county. Hon. F. W. Smith, judge
presiding.

Reversed.

Afirmed.
The opinion states the case.

J. Lindsay Almond, Jr., Attorney General, and Kenneth C.
Patty, Assistant Attorney ‘General, for appellants, Unemploy-

ment Compensation Commission of Virginia.

B. F. Sutherland, S. H. & Geo. E. Sutherland and T7. Clyd
Dennis, for appellants, J. F. Greer, et als. .
H
Henry M. Bandy, for appellees, Steve Tomko, et als., Carl
Fletcher, et als. and John Call, et als.

: J. Lindsay Almond, Jr., Attorney General, Kenneth C. Patty,
Assistant Attorney General, H. Claude Pobst and Jarjorie Cole-
man, for appellees, Unemployment Compensation Commission

of Virginia, et al. '

FGGLESTON, J., delivered the opinion of the court.

Approximately one thousand unemployed miners filed with.
the Unemployment Compensation Commission their respective
claims for benefits under the Virginia Unemployment Compensa-
tion Act (Code, § 60-1 7.). Upon a hearing, arter due notice to all
claimants and their respective last employers, the Commission
denied all of the claims except those of two individuals who had
heen employed on a part-time basis at the Consumers JMining
Corporation in Tazewell county. The rights of these two claim-
ants are not involved on the present appeal.

From this decision the other claimants who had been last
employed at mines located in the counties of Tazewell, Wise,
Dickenson, Russell and Buchanan, filed appeals in the respective
circuit courts of these counties ander the provisions of Code,
§ 60-33. '

he Cireunit Court of Tazewell county affirmed the decision
of the Commission and from that action no appeal to this court
has been taken. -

The Cireuit Courts of YWize, Dickenson and Russell counties
snrered decrees reversing the orders of the Commission and
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holding that the several claimants who had invoked the jurisdie-
tion of these respective courts were entitled to recover the bene-
fits sought. We granted appeals in each of these cases to the
Commission. (Record Nos. 3784, 3827, 3805.)

The Circuit Court of Buchanan county entered a decree affirm-
ing the order of the Commission denying the claims asserted in
that court, and we granted an appeal in that case to the claimants.
(Record No. 3834.) :

The sole question presented to us is whether the evidence
with respect to the several claims asserted in the four cases
sustains the finding of the Commission that these claimants are
not entitled to unemplovment benefits under the statute.

A fair summary of the evidence is as follows: On June 23,
1948, the International Union, United Mine Workers of America,
of which the claimants are members, entered into an agrecment
with the operators of the mines with respect to the wages and
working conditions of the member miners. By its terms this
agreement expired at midnight on June 30, 1949, and prior
thereto the parties, through their representatives, began negotia-
tions for a new contract. These efforts were unsuccessful and
on June 30, 1949, the Union, acting through John L. Lewis, its
president, and other officers, issued a directive or proclamation
requiring all members of the Union to return to work on July 3,
1949 (that being the end of the vacation period as fixed in the
previous agreement), and thereafter, until further notice, to
work only three days a week, under the same terms, wages, hours
and conditions of employment as provided for in the previous
agreement between the Union and the operators of the mines.

This directive remained in effect from its issmance until
March 6, 1950, when the representatives of the TUnion and the
mine operators executed a new agreement. The Commission
found as a fact that while the directive was in effect the claimants
were willing to work in the production of coal only three days
a week.

None of the operators involved in this proceeding consented
to the directive. although some of them, having no alternative,
accepted the work of the men for the limited number of days per
week.

There is no dispute as to the fact that each of the claimants
now berore us was unempioved at the time his claim was dled
and at the time of the hearing bhefore the Commission. While
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the Commission held that the unemployment of certain other
claimants was brought about by the directive, which disqualified
them under Code, § 60-47(d), from receiving unemployment bene-
fits, this was not true as to any of the particular claimants now
before us. It is conceded that the claimants with whose rights
we are now concerned were out of work because of economic
causes for which they were not responsible, such as a lack of
demand for coal, a curtailment of operations, or a closing of the
mines. Indeed, the evidence shows that some of the mines in-
volved had shut down or were operating for a limited time only,
before the issuance of the directive.

The Commission based its denial of the claims on the ground
that since claimants, in obedience to the directive, were wiiling
to accept work for only a restricted period of three days a week,
instead of for the full number of days a week which was usual and
customary in their occupation of producing coal, they were not
‘‘available for work’’ and hence were not ‘‘eligible to receive
benefits’’ under Code, § 60-46. ' .

In their written opinions the Circuit Courts of Wise and
Dickenson counties based their conclusion that the claimants
were entitled to henefits on the ground that their unemployment
was not due to the fact that they were not ‘‘available for work,”’
but to the fact that there was no work available for them in their
usual oecupation. The Circuit Court of Russell county filed no
written opinion, but it is agreed that that court reached the same
conclusion by a like reasoning.

(1] This is not, in our opinion, a proper conception of the
vital section of the Act here involved. Code, § 60-46, which is
entitled ‘‘Benefit eligibility conditions,”” provides that *‘ An un-
employed individual shall be eligible to receive hencfits with
respect to any week only if the Commission finds’’ that certain
specified conditions have been satisfied. Among these is the con-
dition that the unemployed individual ‘‘is available for work.”’

(2] As used in the statute, the words ‘“available for work’’
imply that in order that an unemploved individual may be
‘‘eligible to receive benefits’’ he must be willing to accept any
suitable work which may be offered to him, without attaching
thereto restrictions or conditions not usual and customary in
that occupation but which he may desire because of his particular
needs or circumstances. Stated conversely, if he is unwilling to
accept work in his usual oceupation for the usual and customary
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number of days or hours, or under the usnal and customary con-
ditions at or under which the trade works, or if he restriets his
offer or willingness to work to periods or conditions to fit his
particular needs or circumstances, then he is not available for
work within the meaning of the statute.

The courts have universally held that a claimant who under-

takes to limit or restrict his willingness to work to certain hours,

 types of work, or conditions, not usual and customary in the
trade, is not ‘‘available for work.”’

In Ford 3otor Co. v. Appeal Board, 316 Mich. 468, 25 N. W.
(2d) 386, it was held that a claimant who restricted her avail-
ability for employment to the afternoon shift in order that she
might care for her two children earlier during the day, was not -
‘“‘available for work’’ so as to be eligible for unemployment
compensation benefits. Other cases of like import are referred
to in that opinion. See also, Corrado v. Director of Division of
Unemployment, 325 Mass. 711, 92 N. E. (2d) 379; Valenti v.
Board of Review, 4+ N. J. 287, 72 A. (2d) 516; Mills v. South
Caroling Unemployment Compensation Comm., 20+ S. C, 37,
28 S. E. (2d) 33s. .

The same principle, we think, applies in the cases now before
us.

(3] In order to recover compensation benefits under the stat-

ute the burden is on the claimant to show that he has met the
benefit eligibility conditions, which in this case is unrestricted-
availability for work. Department of Industrial Relations v.
Tomlinson, 251 Ala. 144, 36 So. (2d) 496, 497; Haynes v. Unem-
ployment Compensation Comm., 353 AMo. 540, 183 S. W. (2d)
77, 80.
- This burden the claimants have not borme in the present
cases. Here the great preponderance of evidence shows, if indeed
it is not conceded, that these claimants, in obedience to the
directive, were willing to work only three days per week in-
stead of five days per week, as is usual and customary in the
industry. While the directive was in effect, to serve their pur-
poses, they were unwilling to work according to the usnal weekly
scheduie which obtained in the industry.

If a group of unemploved individuals may restriet their
working schedule to three day per week and ret be deemed avail-
able for work so as to entitle them to unemplovment benesdts,
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why may not they, or another group, restrict their employment
to one day per week, or even to a shorter period, and recover
such benefits?

(4] The argument of claimants that the issuance of the direc-
tive did not cause their unemployvment is entirely beside the
point. Had that been the situation they might have been dis-
qualified from receiving benefits under Code, § 60-47(d), on the
ground that their unemployment had been ‘‘due to a stoppage of
work * * * because of a labor dispute.’’ Ford Jlotor Co. v. Unem-
ployment Compensation Comm., 191 Va. 812, 63 S. E. (2d) 28.
But since, as we have said, the Commission held that these par-
ticular claimants were not unemploved due to a stoppage of
work caused by a labor dispute, no such question of their dis-
qualidcation is here involved. '

We are here concerned with the eligibility of claimants to
compensation under section 60-46, which is an entirelv dirferent
matter from their disqualification under. section 60-47. See.
Valenti v. Board of Review, supra (72 A. (2d) at page 518).

[3] Nor do we agree with the reasoning of the trial courts
that because, due to economic conditions, there was no work
available for claimants the Commission erred in finding that they
were not available for work. |

[6] The primary purpose of the Act is to provide temporary
financial assistance to workmen sho become unemployed
through no fault of their own. Ford Ilotor Co. v. Unemploy-
ment Compensation Comm.. supra (191 Va., at page 324, 63 S. E.
(2d), at pages 33, 34). The involuntary unemployment for which
the Act is designed to provide, presupposes a lack of available
work. WWhere work is available there can be no involuntary
unemployment within the meaning of the Act.

But mere unemployment arising from the economic troubles
of the emplover does not satisty the eligibility requirements of
section 60-46 and entitle the unemployed person to compensation
benefits. To be entitled to such benefts the individual must be
unemploved because of lack of work and yet must be available
for work. He must be ready and willing to acecept work without
attaching to his willingness to work restrictions or conditions
not usual or customary in the occupation, and this is so even
thouzh there be no work at hand or available to him.

We agree with the Commission that because of the restrie-
tions which the claimants. in obedience to the directive, imposed



Unemployment Comp. Comm. v. Tomko, 192 Va. 463. 470

upon their willingness to work, they were not available for work
within the meaning of section 60-46, and hence were not ‘‘eligible
to receive’’ unemployment benefits, See Leclerc v. Administra.
tor, Unemployment Compensation Act, 137 Conn. 438, 78 A. (24d)
550.

For these reasons the decrees entered by the Circuit Courts
of Wise, Dickenson and Russell counties (Record Nos. 3784,
3827, 3803, respectively) are reversed and the orders of the
Unemployment Compensation Commission in these cases reip-
stated. The decree entered by the Circuit Court of Buchanan
county (Record No. 3834) is affirmed.

Reversed.
Afirmed.




