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UNITED STATES DISTRICT COURT .
FOR THE DISTRICT OF COLUMBIA FILED
AUG1 31974
NARCP, WESTERN REGION, et al., JAMES F. DAVEY, Cherk

Plaintiffs,
V. civil Action No. 2010-72
PETER J. BRENNAN, Secretary of

Labor, United States Department
of Labor, et al., -

)
)
)
)
)
)
)
)
)
)
Defendants. )
OPDER

Plaintiffs and Defendants hayinq stipulated\and ggreea
to the entry of the following Order in addition to, and in
implementation of, this Court's Déclaratory Juagmenﬁ and
Injhgction'Ordef of May 31, 1973;

. It is, this 1lth day of July, 1974, hereby ordered,

adjudged and decreed-as follows:

I. Provision of Service to Migrant-and Seasonal Farmworkers

A. Defendants shall take all neccssarf and appropriate
action -~ including the conditioning of federal funding ofbstate
Employment Service ("ES") programs upon the inclusion of adecquate
atandards and provisions in those programs and the administra;ioh
of the prograﬁs in accordance therewith -- to eésure the delivery
of all Department of Labor ("DOL") manpower scrvices. benefits,
and protections, including the full range of counseling, testing,
training and job rcfcr;al services authorized by law and required

by DOL regulations ("Manpower Services”) to migrant and scasonal



farmworkerc on a non-discriminatory hasis, Accordingly.
‘Defendants shall require each state and local ES alfic~ ..
Manpower Services to:

. 1. Provide migrént and seasonal f;rmworkers the full
raﬂge of Hanbower Se:vices under tgfms and conditions gualita-
tively equivalent and quantitatively proportionata to those.
provided non-farmworkers.

2. Extend cdvcrage of local Job Bank order information
to rural areas and provide migrant and seasonal farwsorkers with
assistance to enable them to utilize such information on a non-
discriminatory basis.

3. Take unliform, complete applications for each migrant
and seasonal job applicané utilizing ES offices, including a
meaningful history of the prior employment, training and edu-
cational background of the_appligant and a statement of his
desired training and/or enmployment, and utilize such applications
in providing applicants with, and rcferringnthcm to, available

jobs and training opportunities directed to up-grading job



capabilities; provided an applicant mey sign-a written waiver
orn the application form after the ES official has explained the
berefits attendant upon taking such applications.

&, Ensure that all crevw lcaders, employers ahd their
agents utilizing day-haul locations operating under ES supervi-
sion or éméloying workers referrcd by ES comply with federal
and state laws with respect to vehicle registration, wage, hours
and working conditions, and where feasible and whenéver requested
teke complete job applications for migrant and seasonal farm-
workers utilizing such day-haul services.

5. Refer evefy violation of state or federal law of
which it has knowledge to apQropriate state or federal enforce-
ment officials, including officials or other agencles of DOL and
of fedecral agencies and departments othef than DOL, and utilize _
to the maximum possible extent the full resourcés of the DOL
monitor/advocate system in expediting such referrals. ) %

6. Continue to develop affirmative action programs
for the staffing of ES offices and to develop available ES staf
in a manner facilitating the delivery of ES services tailored to
the special neceds of migrant and scasonal farmworkers, including:
(1) the positioning of bilingual staff in offices serving a
significant numbef of Spanish-speakiny apolicants; and {(2) the
hiring of staff members from the migrant and seasonal farmworker

community and/or members of community-based migrant programs.

B. Defendants shall require cach state agency to employ an
adequate number of staff who shall be assigned to ES offices
which serve a significant numbcr of migrant and seasonal farm-

~
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workers and who shall (a) contact nigrant and se;sonai farmworkers
in areas of secrvice of local ES offices to ascertain employment
problems and to qounsdl on the availability and use of Manpower
Services; (b) make available and distribute to migrant and sea-
sonal farmworkers concise written information in Spanish and
English explaining the range of Manpower Services available and
the righﬁs of workers under federal statutes and regulatioﬁs; {c)
make necessary referrals to ES offices; and (d) assist in filing
and précessing complaints,

C. Defendants shall conduct a feasibility review of ES
experience with respect to the provision of Annual Worker Plans.
The results of this review will determine whether an experimental
project for the further davelopment of such plansAis advisable.

D.i Defendants shall review all interstate job orders
prior to approval for transmiﬁsion and shall require all state
and federal offices processing such interstate job orders to
comply with the following requirements:

-1, All job orders reviewed as described above must at
a minimum include:

a, Language on the face of each job order that
clearly indlcates that the ordecr constitutes a firm offer on the
part of the cmployer placing the order.

"b., No rcference, cxpressed or implied, to worker
prefercnce with respect to race, nationai oriyin, sex, age or
any other criteria the use of thch is.proscribcd bynyitlc VII
of the Civil Rights Act of 1964,

c. A statement fully disclosing cach material
term and condition of employment offered including the area of

employment, the crop, the nature of the work, the period



and hours of canployment, the anticlipated starting date of employ-
ment and the number of days or wecks thercafter for which work is
available, the wage rate expressed in hourly wage rate equiv-
alents, any deductions to be taken from wages and non-monetary
bencfits, if any, to be provided. Each order shall contain infor-
matibn sufficient on its face to establisﬁ compliance with appli-
cable state and federal minimum wage, child labor, social security,
health and safety, and farm labor contractor registration laws.

d. For purposes of this subparagrabﬁ the starting
date of employmont and the number of days or weeks thereafter for
which work is guaranteed, if any. 'For each guaranteed week of
work, the job order must state Ehe exclusive manner by which the
guarantee is abated if the offered employment becomes unavailable
due to unforeseeable weather conditions or other acts of God.

e. A statcment thh rcspect to bonus or work
incentive payments or reimbursement for transportatxon and other
expcnses which will be paid by the employer in addition to the
basiciwage rate, including the time period within which such pay-
ments will be made; provided that no such payments and reimburse-
ments ahail be contingent upon the employce continuing employment
beyond the period of employment specified in the job order or in
the case of any employce with children of school age beyond the
beginning of the achool year!

f. An cmployer's signed verification acknowledged
before a duly authorized ES official that all information appear-
" ing on the 5ob order has been examined und is an accurate and
substantiated offer of cmploémcnt based upon crop acreage, yield,
harvest date, normal wcather conditions, plan conditions, past

employment patterns, and other relevant factors.



a. Conduct documented tvindom {lcld chavee o o o
tent with legal authority, to dectermine whether waqea, '«
working and housing conditlons are as specified in job orders and
that actual'conditions and terms of cmploymeﬁt do not violate
state and federal law;

b. Communicate promptly to supply states or regions
any unusual or unanticipated weather or other conditions or events
wﬁich might affect the employment of workers employed through the
usa of intecrstate clearancé orders.

c. Make available to cach migrant and seasonal
farmworker upon request a copy of the job order which the worker

is filling with a full explanation of its terms and conditions.

E. Defendants shall require each state ES agency to review
and process all intrastate job orders in accordance with the pro-

cedures and requizeménts sct forth in Section I-D of this Order.

IT. Information System

A. Defendants shall modify and refine existing data-
gatﬁcring systems complying. to EEOC étandards, including subcate-
gorization accurately reflecting staffing patterns, type and
quantity of services dclivcred} so that such systems will yield
information for cach Statc:

1. wWith respéct to migrants (and as compared to
nonmigrants) as follows:
a. The number rcgistcfiﬁg for service;
b. Thq number xcferred to jobs;
c. The number placed in jobs;
d. The number enrolled in training;

e. The number receiving counseling;



f. The number receiving job developrent;

g. The rumber receiving testing;

h. The number referred to supportive services;

i. The number registered for service who
reccive nonc of the ucervices speccified in sub-

paragraphs (b) through (h);

j. The number of placerments according to

vage rate; -

k. The number of placcments according to
duration;

1. The number placed according to broad
occupational categories as identificd through

the ESARS special sample;

m. Sub-categorization of above on the

basis of sex, Spanish surname, and American

Indian as identified through the ESARS speciéi

sample; .

2. With respect Lo scasonal farmworkers, data on‘the
number of such workers placed in seasbnél agricultural jobs and
the number of such placements shall be available with respect to
fiscal year 1975 and thcreaftsr. pata as specified in Para-
graph A of this Scction shall be available with respect to such

workers in fiscal ycar 1976 and thercafter.

B. Upon the request of plaintiffs' counsel, defendants

shall make available the statistical information for specified

local offices with respect to the information catecgories

specified in Paragraph A of this Section.

~
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C. All such fnformation, and statiastlcal repores ... o
fron such information, prepared by state and local ES ottices u:
by COL shall be madc_rcadily availoble for inspection and review
by Plaintiffs and by representatives of all bona fide migrant

and lecgal services organizations.
IIX. Monitorina

Within 60 days of the date of this Orler, Defendants shail
. implement a federal/state moniéoriné_system which shall review
the provision of Manpower Services, benefits and protections to
migrant and seasonal farmworkers, the functioning of séate
complaint systéms and the compliance of state ES offices with all
applicable laws, regulations and directives. This monitoring
system chall include the fol}owing fecatures:

A. Designation for each state of an official responsibie
for monitqring compliance in such state on a continuing basis.

B. On-site reviews on a regular basis by Regional DOL
offices, at least 25% of whicﬁ shall te reviews of those ES
offices which provide Manpecwer SerQices primarily to rurai
residents and migrant ahd seasonal farmworkers.

C. Annual on-site revicws of a sampling of ES offices
which provide Manpower Services primarily to rural fesidcnts and
nigrant and scasonal farmworkers, by federal staff following
proccdures and reporting practices similar to those described in
thc Ikqual Employmcnt Opportunity Manual and utilized by the
Investigation and Compliance Staff in the 1972 Spééial Review
staff Report. The Investigation and Compliance Staff shall have

joint responsibility for the first annual on-site review pur-
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suant to this Paragraph and, il the Special Review Committec s0
rccommends, for the sccond annual on-site review,

D. Plaintiffs and all bona fide migrant and legal services
organizations shall be permitted to inspcct and review all moni-
toring reports regularly filed with the DOL by state officials
pursuant to paragraph A or prcparéd by the DOL pursuant to

paragraphs B and C of this Scction.

1vV. ‘Complaint Pesolution

Within 60 days of the date of this Order pefendants shall
implement and publicize a federally-supervised complaint resoqu
tién system, and shall require state compliance and coordination
with such system, which shall include the following'features:

A. Each state and local ES office shall procvide migrant
and seasonal farmworkers in its service area full iﬂform&tion in
a language understandable to them on the avallabxllty and opera-
tion of tbe complaint mechanism, and shall: il

(1} Receive complaint xnfoxnatxon, record

necéssary data and keep records of all complalnts

filed ‘and action taken thareon, and file with the

Regional DOL offica by statc a quarterly report of

all comélaint intake and referral information>by

local office and a record of action taken to resolve

each complaiﬁt, attachihq copies of all unrcsoLved

compl&lnts;

{2) Vwhenever possible resolve each complaint

within five (5) working days from the time the com-

plaint is filed by taking all appropriate action,

includiﬁg without limitation providiny requested

Hanpower Services, referring the complainant to



"equivalent alternative cmployment, and making appro-
priate law cnforcement refecrrals such as a referral

to a wage-hour compliance offlcer for the purpose

of obtaining back-pay or wages duc;

(3) Follow up each unrcsolved complaint. It

a complaint has not gcen resolved or enforcement

action has not becen initiated within twenty (20)

working days, the local office shall rcéort the

status of the ccmplaint to thc state monitor/advocate

and shall proyide the complainant with a letter, a

copy of which shall be sent to the DOL Regional

office, cxplaining the reasons for its faillure to

resolve the complaint and advising the complainant %

that his complaint has been referred to the Regional

DOL office and the monitor/advocate for appropriate

action.

B. All unrisolvcd complaints referrcd to the Regional
DOL office shall be reviewed by the federal mon@tor/advocate
designce who shall:

(1) Whenever possible resolve the ccmplaiﬁt

by approsriatc action’, including recferral to the

appropriate federal enforcement agency for the

initiatﬁon of action against state offices oper-

~ating unlawfully or against cmployers, crewleaders

or others violating federal luw; or

{(c) Provide the complainant with a letsgr
explaining the reasons for its failure to resolve

the complaint to the satisfaction of the complainant.

C. Defendants shall coordinatc-thc fcdcrél/statc complaint

and monitoring systcms with national DOL monitoring and data-



gathering systems and with DOL review of State self-appraisal
report: to ensure that informatiod conccrning the frequency of
complaints, adequacy of sorvice and the failure of the states to
resolve meritorious complaints in a manner satisfactory to the
complainant results in necessary enforcerent actions and/or ce-
cérti[ication procecdings against states as provided in Section V

of this Ordet.

V. Assurance of State compliance with Federal Law

pefendants shall take all nocessary action to zchieve and
raintain continuing compliance of all state offices with the
requifcmcnts of law and to cnforce fully the fights of migrant
and seasonal Earn«orkcrs. tiheneover Defendants deternine, on the
basis of (a) information submitted to Defendants by a state or
gathercd by pefendants through their own information-gathering
system, (b) DeEcndants'rcvicw’of complaints filed, or (c) the
monitoring of state compliance pursuant to Section IIX of this
order, that anyvstatc ray not be in compliance with the provi-
sions of its approved plan of cervice in any significant respect
or with Dcpartnentnl rcqulationu and directives, Defendants
shall promptly investigate the matter. X£ Dcfcndants.detcrminc
after investigation that such state is in fact in noncompliance,
pefendants shall specify to the stale the action decemed necessary
to corract such noncompliance, andAshall provide a period not to
excead 30 days for the state to achxeve compliance. £, at the
conclusion of such period, the state” s noncompliance has not ‘been
corrccted, pefendants shall prowptly initiate decertification
procccdings under the Wagner-— Peyser Act. In appropriatc cascs,

~

where noncompliance is deccmed not so substantial as to rcquire
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decertification proccedings, Defenda:tz may impese other f1--0al
restraints, such as short—term.funuan‘oi the BS aqgeney oo Do
or transfcer federal personnel, purguant to the provisions of

the Intcrgovernmental Peruonnel Act (P. L. 91-648, January S,
1971, 84 Stat. 1909), to assist such £5 agency in achieving full
compliance with the law, or other appéopriatc action, provided
that unless such actions achieve substantial compliance with the
requircnents of law within sixty (60) cdays, Dcfondants shall
promptly initiate decertification prdcecdinqs under the Wagner-

Peyser Act.

VI. Special Pevicw Committee

within 60 days of the date of this Order Dafendants shill
establish, at the diraction of the Under Secretary, a Special
Peview Committee which shall be charged with reviewing compliance
by Defendants with the terms of the Court's Order, and shall have
the following features and functions:

A. The Committce shall be composed of (a) three (3) votipq
rcpreséntutives of migrént and seasoral farmworkers groups to be
selected by Plaintiffs; (b) three (3) voting representatives
selected by Dcfcndénts, oné of whom shall be from the Office of
the Secrctary'or the Under Secrctary; (¢} a seventh voting menber
chosen by the foregoing six represcntatives, who shall serve as

"Chairperson of the Committec.

B, The Committce shall meet at least once quarterly for a
period of two ycars from the datec of its establishment.

C. The Committce shall have responsibility for reviewing
Defendants' implementation of and compli&nce with the Court's
Orders, and shall file with the Court a semi-annual report on

Defcendants' compliance with this Order. Any voting representative
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of the Committee ray express separate views in a supplemental
pinority submission accompanying any such report proyided, how-
ever, that the Secretary may also submit separate views to the
Court. The Committce may dlso maké interim recommendations to
DOL for changes or improvemcnts in the delivery of Manpower
Services to migrant and seasonal farmworkers.

.D. With the exception of disclosure pursuant to paragraph
C of this Section VI, during the review period the Comnittee
nembers, the partics to the action, their officers, agénts,
servants, emﬁloyees and attorneys and those persons in active
concert or participation with them who receive actual'notice
of judgment shall not make disclosure of any information déveldped
for any report or recommendation and not otherwise publicly dis-
closable.

E. Defcndants shall cooperate fully with the Cocmittee v
and make-all POL information and documents relating to the provi-
slon of Manpower Services to migrant and seasonal farmworkers
available to the Committee. Dcfendants shall make available to
the Committee appropriatc facilities, support services, and
séaff suppo;t as is reasonably necessary to adequately carry out .
the Committcc's functions. Upon request of any three nenbers of
tho Committéc, Defendants shall make available appropriate offi-
clale or employees of DOL and its agencies who shall consult
wlth.thc Cormittee or a membér thercof and report on actions
taken to comply with the Court's Orders.

F. Members of the Committee who are not employeces of the
Fedcral Government shall be paid compensation at a rate of up tg
the per dicm cquivalent of the rate for GS-1B8 when engaged in the
work -of thc Committce, excluding travel time, and shall be

allowed travel expenses and per diem in licu of subsistence as
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authorized by law (5 U.S.C. 5703) for persons in the Government
scrvice cmploycd intermittently and receiving compensation on a
per diem, when actually cmployed, basis, as determined by the

Chairperson.

VII. Miscellancous

A. Within 60 days of the datc of this Order, Defendants

- shall file with the éourt a report describing the steps they

have taken to comply with this Ocder, including a description of
the monitoring system establishéd pursuant to Section II of this
order and the complaint resolution system established pursuant to
Section IV of this Order.

B.. Defendants shall transmit copies of this Order to each
DOL rg¢gqional office and to ca;h state and 10caYEES office.

C. The Court shall retain jurisdiction over this case
pending further Order of the Court, provided, however, that any
iﬁsﬂes or disputes between the parties relating to matters ad-
dressed by this §ndghént shall first b2 presented to designated
counsel for the parties; thcréaétcr counsel for the party claim-
ing that the Order has been violated may report to the Court any
matters remaining unresolved after 30 days.

D. Nothing in this Order chall affect in any way the con-

tinued application or validity of departmental regulations and
policics that arc consistent with the terms of this Order. Nor
. shall anything in this Order preclude the adoption.of new regu-

lations and policies, or changes in regulations and policies,

consistent with the terms of this Order.

Dated this__?fgg; 8y of Nugust, 1974.

2/ o
Ll ‘é’ ’ < C
(ol Lo Jof Cclisey
CHARLES R. RICIHEY u
UNITED STATES DISTRICT JULGHE

GPO 882-017
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