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This is a matter before the Commission on appeal by the

employer from the Decision of Appeals Examiner (No. UI-85-2891),
mailed May 3, 1985.

ISSUE

Was the claimant discharged for misconduct in connection )
with his work as provided in Section 60.1<58 (b) of the Code of
Virginia (1950), as amended?

FINDINGS OF FACT -

The Findings of Fact of the Appeals Examiner are adopted by

the Ccmmission with the following addition. Those £indings are
as follows:
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“nuachﬁnant1ﬂleaa1£ﬁnﬂqra;gﬁﬂ.:n:nalnq;ny's}kmandna-
tion which disqualified him from benefits effective March 10,
1985, for reascns of separation frem his emloyment,

J. W. Fergusen ard Scn, Inc., was the claimant's last
;genshe'umied fram February 16, 1981, through Jamuary 21,
85. :

Following the claimant's last day of woxk, he notified the
employer he had injured his back and was unable o work. EBe
was uncer the care of a physician for this injury frem
Jarmuary 22, 1985, throuch Jamuary 29, 1985. For several
years the claimant has used drugs ard while taking the Tre-
scriled medication for his back injury, he also utilized
drugs. As a result, he was heospitalized arcund January 28,
1985, for his addicticn to drugs. on Jarmuary 29, 1985, the
a@ﬂcya:was.hﬁkmmaiof‘ﬂuaclaﬁunu:heingrmspiaﬂizaiand
startly thereafter, the reasens for his being acmitted +o the
hospital. Cn Jarmary 31, 1985, the claimant was terminatsd
by the employer for failing to report for work as scheduled.
!hecﬂzdmmn:remﬂnedkxspﬁudizzlﬁm:his;znhhmlwiﬂzdngﬁ
until March 3, 1985,

During his pericd of absence from work, the claimant's employer
was advised of the reason for his continued absence either by the
claimant or one of his relatives or a member of the hospital staff
to which the claimant was admitted.

OPINION
Section '60.1-58 (b) of the Virginia Unemplovment Compensation

Act provides a disqualification IZf it is found tnat a claimant was
discharged for misconduct in connection with his werk. -

The Commission has consistently held that chronic, unexcused
absenteeism from work constitutes misconduct in connection with
work. The Commission also has held, in Elizabeth J. Hancock v. Mr.
Casuals, Inc., #1, Commission Decision NO. 6333-C (July 3, 1974):

"At most, all that is shown by the evidencs is
chronic absentseism; hcwever, it is absenteeism
cue to sickness, or injury rather than unexcused
absentseism. Mere absenteeism, attributable to
illness or injuzy, when the employer has been
notiiied of the illness or injury, will not amount
52 miscenduct. The sine cua nen of waniton disre=-
gazd oI thie emplover's ilntarsst or malevclent
intent is absent in such cases.”
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In Rufus O. Cox v. Durham & Bush, Inc., Commission Decision No.
7248~C (December 5, 1975), the Commission held that the claimant's
absence and hospitalization due to alcoholism was not misconduct in
connection with work since the claimant's absence was due to an illness
and the employer had been notified of his absence and hospitalization.

In this case, the claimant's absence was due to a drug addiction
for which he was hospitalized. The Virginia General Assemblv has
‘recognized that drug addiction, like alcoholism, is an illness or d4di-
sease which may require medical treatment.

Virginia Code Section 37.1 defines a "drug addict" as:

« « « A person who: (i) through use of habit-forming
dIfugs or othner drugs enumeraced in the virginia Druag
Ontro c ection - .1l et Seqg.)] as COnctro .
drugs, has become dangerous to the public or himself;
or (ii) because of such drug use, 1s medically deter-
mined tO be 1n need of medical or psychiatric care,
treatment, rehabilitation Or counseling;"

Mentally 1ill as:

". . . Any person afflicted.with mental disease to

such an extent that for his own welfare or the wel-
fare of others, he requires care and treatment; pro-
vided, that, for the purposes of Chapter 2 (Section
37.1-63 et seg.) of this title, the term 'mentally
ill' shall be cdeemed to include anv person who is

a drug addict or alcoholic:;" (See also Sections
37.1-203 and 37.1-208)

Since it is clearly the public policy of this Commonwealth
to treat Crug acdiction as a nealth problem, thls Agency in the
dbsence Of a statutory oT jualcxax manqate TO the contrary must
conply with Ehls policy.

In this case, the emplover had been made aware of the claimant's
hosvitalization as the reason for his absence from work. While tne
claimant’'s absence for this reason was obviocuslv not acceptable by
the emplover, there can be no findine of misconduct in connection
- with his work for such absence. (Unaerscoring supplledq)

DECISION

The Decision of Appeals Examiner is hereby affirmed. It is
feld the claimant is cual-:*ed for unemplovment compensaticn benefiss
efZactive March 10, 1985, with respect to h;s separation from employ-
=ent with J. W. Ferguson and Son, Inc. |

Edwin R. Richarés
Scecial Examiner




