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This case is before the Commission on appeal by the claimant from
Appeals Examiner's decision UI-9008486, mailed August 10, 1990.

1SSUE

_ rtould the claimant ke ineligible for unemplovment insurance claim
SuIFing a perilod petween TWO successlve academic years OX Terms in which
sne nad a contract or a reasonable assurance To perform sarvices for
an educational institution as provided in Section 60.2-615 of the Code
of Virginia?

L]

GS OF

) .T;e c;;imant £iled a timely appeal £xcm the Appeals Examiner's
2ecision wnich affirmec an earlier Deputy's determinaticn declaring her
to be ineligible for unemployment compensation between June 10, 1990
Zggnglyv?, 1990, under the provisions of Section 60.2-615 of the

The claimant had worked as a teacher for the Staunton City School
Board in Staunton, Virginia, between Octocber, 1988 and June 5, 1989,
at which time her contract came to an end. It was not renewed for the
succeeding school year; however, she worked as a substitute teacher in
the schools of the City of Staunton and the County of Augusta between
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September, 1989 and June 6, 1990. She did not sign up with either
school system for substitute positions for the 1990-91 school year
because she accepted a contract to be an instructicnal aide in the
Staunton City Schocls for that academic year. Even though this
position pays only a little above $8,000, the claimant accepted it
because it would provide her with fringe benefits. In that position,
she will assist teachers, both inside and outside of the classroom.

The claimant had filed her claim for unemployment compensation
effective February 11, 1990. All of the wages earned during her base
periocd came from either the Staunton City School Board or the Augusta
County School Board. The weeks in gquesticn are those which the
claimant claimed between the 1989-90 and the 1990-91 academic years.

QRINION
Section 60.2-615 provides in pertinent part:

A. 1. Benefits basad on service in an instructicnal,
research, or principal administrative capacity for .

z an educational institution shall not be paid to an
individual for any week of unemployment commencing
during the pericd between two successive academic
years or terms, or during a similar periocd between
two regular but not successive tarms, or during a
period of paid sabbatical leave provided for in the
individual's contract, if the individual performs
such servicas in the first of such academic years or
terms and if there is a contract or a reasocnable
assurance that such individual will perform services
in any such capacity for any educational institution
i1 tle second of such academic years or terms.

2. The provisions of this subsection relating ©o
the denial of benefits shall apply to an individual

who performs such services on a part-time cr
substituta basis.

B. 1. Benefits based on servica :in anv capacity,
other than an instructional, ras@arcih, cr principal
administracive capacity, for an sducaticnal
institution shall not be paid to any individual for
any week which commences during a periocd between two
successive academic years or tarms if such
individual performs such services in the first of
such academic years or terms and thers is a
reasonable assuranca that such individual will

perform such services in the saecond of such academic
years or tarms.
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2. The provisions of this subsection relating to
the denial of benefits shall apply to an individual
who performs such services on a part-time or
substitute basis. :

From the quoted lanquage above, it is apparent that empnloyees of
sducatiocnal institutions are considered to be divided into two separate
classes. The first is what is generally considered_tpe professional
class, consisting of teachers, researchers, and administrators while
the second group consists of non-professicnal employees such as
janitors, cafeteria workers, crossing guards, and bus drivers. Also
includable in the non-professional class are teacher's aides who, while
they- may perform some instructional functions, do so only gnder the
direct supervision and responsibility of a professicnal teacaer.

As early as 1977, a question arose concerning the situation
~mvelving employees who might "cross over* from the prolessional to the
“Sn-professional categories, either within or between academic years.
Supplement 3, 1976 Draft Legisjlation, (May 6, 1977), page 7 providas:

A distinction between the between-terms provisions
« « o and the within-terms provision . . . is that
the between-terms provisions do not apply ¢to
crossovers between professional and non-professional
capacities, =--e.g., when an individual is employed
in a non-professional capacity in one year and in a
professional capacity in the succeeding year, the

between-terms denial would not apply during the
summer.

Snemployment Insurance Prcgram Letter No. 30-85, Issued by th%
-- 2. Cepartment of labor, July 12, 1385, gces on to state:

The crossover situati ] ¥

educational emplovee working in one capacity
receives assurance of continued emsoloyme in_cthe
sécond of two academic ceriods in the other capacitv
Sncompassed by Section 3304 (a) (6) (A) of <he

Tederal Unemplovment Tax Act (FUTA) . Tor examnlg.
=t & Ta2acner (a person serving in a 'wroressicnal’
AT e T O O S e S e e
Sapaclty) receives assurances tnat at <he end cf =ae

Christmas EoI;Eaxs recess hisgner empioyment will be
continued in January, but as a teacher's aide (l.e.,
ina "non-protessional” cagacitxz rather than as a

eacher, a crossover will occur if the teacher goes

on_to the new jcb. ... ncderscorindg saoplied

Clause (iii) of Section 3304 (a) (6) (A), FUTA,
continues to be interpreted as requiring denial of
benefits during within term periods in crossover
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situations, although denial in crossover situations
arising between terms is still precluded in
accordance with the established interpretation of
Clauses (i) and (ii). '

In the case at hand, the claimant began her emplovment with the
employer as a professional teacher. _After she lost hex full-time
pesition, she continued as a subs te H 3
. remained in that professicnal category. When her gexvices were no

longer needed due to the ending of the 1989-99 schogl vear, she had

already siqned a contract toc be ove -
or the 1990-91 school vear, This clearly places her in the category
denials applicable to each cateqory separataely. (Underscoring supplied)
DRCISION
The Decision of Appeals Examiner is hereby resversed.

It is held that the claimant is not ineligible for benefits by
virtue of the provisicns of Section 60.2-615 of the A4
with respect to the weeks claimed between June 10, 1990 and July 7,
1990, because her contract of employment for the.second of the two
consecutive academic years or terms was in a different category than
her employment in the first. '

The Deputy is instructed to carefully determine the claipant's
q;igzbility for benefits claimed during the summer recess in accordance
With any other applicable provisions of the Ccde.

"‘ ‘e ’. LELY :&-1‘;-;' . - >
Charles A. Yo &III
Special Examiner '
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